


/07/01/02 - Midcontinent's Post Hearing Brief; 
07/01/02 - AT&T1s Brief Regarding Public Interest; - 
07/01/02 - AT&T1s Brief Regarding Qwest's Change Management Process; 
07/01/02 - Response Brief of AT&T Regarding Paper Workshop Issues; 
07/01/02 - AT&T1s Responsive Post-Hearing Brief to Qwest's Post-Hearing 
Brief in Support of the QPAP and Request for Additional Supplementation of 
the Record; 
07/01/02 - AT&T1s Response to Qwest's Opening Post-Hearing Brief on Emerging 
Services ; 
07/01/02 - AT&T1s Brief Regarding Qwest's Interconnection Obligations; 
07/01/02 - AT&T1s B.rief on Checklist Items 2, 5 and 6 and Section 272 
Compliance; 
07/01/02 - Response Brief of AT&T Regarding Checklist Item 4 - Unbundled 
Loops and Checklist Item 11 - Local Number Portability; 
07/02/02 - Intervenor Black Hills FiberCom1s Response to Qwest's 
Post-Hearing Brief; 
07/03/02 - AT&T1s Comments on the ROC OSS Final Report; 
07/03/02 - Qwest's Verified Comments; 
07/03/02 - Request for Confidential Treatment; 
07/03/02 - Staff's Comments; 
07/10/02 - Midcontinent's Joinder in Staff's Position on Public Interest; 
07/15/02 - Transcript of Hearing held 7/11/02; 
07/17/02 - Qwest's Overview Reply Brief; 
07/17/02 - Qwest's Post-Hearing Reply Brief on Compliance with the 14-Point 
Competitive Checklist; 
07/17/02 - Qwestls Reply Brief in Support of the QPAP; 
07/17/02 - Qwest's Post-Hearing Reply Brief on General Terms and Conditions, 
Section 272, and Track A; 
07/17/02 - Qwest's Post-Hearing Reply Brief on the Public Interest; 
07/17/02 - Qwest's Post-Hearing Reply Brief Regarding Change Management; 
07/17/02 - Qwest's Exhibit 92; 
07/17/02 - Qwest's Exhibit 93; 
07/17/02 - Certificate of Service; 
07/22/02 - Motion for Withdrawal of Counsel (Gregory J. Bernard); , 

07/22/02 - Request for Confidential Treatment of Information; 
08/12/02 - Qwest Performance Results - Regional and South Dakota - July 2001 
- June 2002; 
09/19/02 - Procedural History; Order Regarding Checklist Items 3, 7, 8, 9, 
10 and 12; 
09/19/02 - Order Regarding Checklist Items 1, 11, 13 and 14; 
09/25/02 - Qwest's Notice of Updated Statement of Generally Available Terms 
and Conditions; 
09/27/02 - AT&T1s Motion to Reopen and Supplement the Record; 
09/30/02 - Qwest's Request for Acceptance of PO-20 for Inclusion in the 
QPAP ; 
09/30/02 - Memorandum in Support of Qwest's Request for Acceptance of PO-20 
for Inclusion in the QPAP; 
10/07/02 - Certificate of Service; 
10/10/02 - AT&T and WorldComls Comments on Qwest's Proposed PO-20 
Measurement; 
10/10/02 - Opposition of Qwest to AT&T1s Motion to Reopen and Supplement the 
Record; 
10/16/02 - AT&T1s Notice of Supplemental Authority Regarding PO-20; 
10/24/02 - Notice of Supplemental Authority Denying AT&T1s Motion to Reopen 
the Record; 
10/25/02 - Notice of Supplemental Authority Denying AT&T1s Motion to Reopen 
the Record; 
11/12/02 - Order Regarding General Terms and Conditions and Track A; 
11/12/02 - Order Regarding Checklist Items 2, 4, 5, and 6; 
11/18/02 - Qwest's Notice of Updated Statement of Generally Available Terms 
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ACT OF 1996 
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to cross-examination. 

the ROC OSS tcst. 

issi~cs I-clcitcd to thc IiOf' CJSS test. 



positions on the OSS test rcsuitq 

hricf dcacllit~e to that date, CJis CA \i &&7$1 B;!; tCp$?, 'ct p;; -:r .;&, . $5.  ,a:'> t 5  ~~';h.; Jsii; +s i! ,i"r(r-: 
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position as 'ivull as tct cxprcs.; rixcr-f C%%ti-t8 pt-~~~tfk~$cl?i;. 
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QWEST'S M07-10N -rCj K t )  f I if: ii $13 t pip 6 bg;f%; !< j L:i: > p r ;  1 $ 5  -._ 
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1301s~-142775 1 rj12Cil rd.O~',ir': 



proside but \vi\l do so in a rllarrrlcr that 17, i ' i ]  al!os.i tip2 S t ~ f t  J:Y:$ l i i ~ ; ; . l l - < ~ - ~ : , - i ~ <  ,4:f7$;t: 'I:J~J-;.: ". 

review and analyze the Qtvest positiotl bciiire att.;.r.gir.ara.: 5l;c Tul:; i ; t:.;:;t;i~s 

these comments nineteen days 11efi-re Srzkdlat~ti E ! s ~ ~ " z ' E ~ I : c ~ T ~ ;  ~ ~ ~ + i i k e ~ t i  6 .  g:ae%v:ci :,r.$ ;pi., *-:: .r 

own briefing. as opposccf to fhe &urtt'rn-d;t> pt"~mi$ ~ ~ ~ t G ~ ? t i j ~ i , ~ ~ . ( : ~ i -  hi  :hi; \ r i ;&rE:tT+~~ ?3r,:1:*<r- 
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Vnder the proposeri sclaccIttttr., t'e~itf'zrbrc~ ?itc' i a & ~ & ; g { ~  stuzLsi~XF$ i j ~ . ~ ~  ?: $&: B~I$!:~I-: x : ~  :r <P - d : ' ' - l  . 

I .  July 3, 2002 - Qtvcstt is-gou18 &Er ctx~lime-"l*l"i 1 . 1 ~ 7  RC-bi [?<3 ?<st 

other parties ~vould be optional. 

2. July I 1 . 2O%! licari?lg, 

3. ii 

. T L I ~ ~  22,  211412 - Staff:irnci ff)!$:n<&%i~g3 b g t ~  ;; ~\~r i~s ] :v : ;~~? :a ;3~  k l 9 , ~  f r.~:7k<s,;-Tb::~: ; 

issues related to the ROC" t)SS tesi. 

4. ' r July 29, 2fltlZ Q,)txc.$, tn,ty ~i1.l: ,k BF':~u:E;~.c t ~~ze$  ~ . i ~ j . - ~ ; : y ~ ' ; $ r ' u - :  : r - r,r i %,,,? 5,- tJ,~,fi T -.- 

In te~~enors .  

Qwest respectft~Ily w~brzltts rh:it tbtr t{>rt"@tfti: f7f"4""4px4.15 i% 151 , : . ~ g : t - ~ e ~ f i :  PF;-,:.~+ pr.:r~,-p i, -1 ,-, 
while not prejndicing arty party. 

J L Finally, because of the silor~ tzrttc h~ei~uca  [tic: SY: k t !  t;14 $r hi?; i l ~ t  I~zI,.! i.;:r,g i : 

hearing, Qivest respcctfirlly r~c{klchlh 1!3ikt 41lc ,''i~i?t#)ifli.ci!l~;; a .%.:l vr+il.:  tit:, ~s,C,:.?r 12  '. , :,s;-:~T.! r x  :- -,,?::~ 
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this Motion at a scheduled Cunrmissr:~~.i rasi.x.tirtt:. 
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rebuttal brief by July 29. 20tJ2, 

Datcd this 25"' day of JIHIO. ZCfti;. 
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MOTION TO AkIEND THE SCHEDIJ:LIKCr ORDER FCjK RFj'ljS\~'i' %IF E"fiX: M c j 4 '  CIS,"; I!-% 'r 
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BEFORE THE PUBklC UTILITIES COMIMiSSOON 
OF W E  STATE OF SOUTH DAKt3TA 

1N THE MATTER OF THE ANALYSIS 6 F  ORDERDENYBNG MOTlaC2N 
QWE9"rGORPOMVION1S COMPLlAMCE 1 '86 REOPEN RECORD: 
WtPkW SECTION 271(c) OF THE ) 6RIDERDENYINGPETl"l"te)N 
TELECOMWfUNICATBerNS ACT OF q996 1 TO IPITERVENE; ORDER 

1 EXTENDING BRIEFING 
1 SCHEDULE 
1 TG6f -465 

On October 25, 2001, Qwest Corporation (Qwest) filed with th'e Commission a Petition far 
Cammissian Recommendation that the Federal Communications Commission Grant Qwest 
CorgofgPion Enfry into the In-Region InterLATA Market Uncjer Section 271 of the 
T@lecammunications Act Of 1996. Specifically, Qwest requests that this Commission find, based 
tJparl the rmrd  presented, that Qwest has met the competitive checkli:;i and other requirements of 
47 U-5.C. section 271, which prescribe the mechanism by which Qwest may be f ~ u n d  eligiblfs to 
prbvide in-region interlATA services and rely upon that finding to provide a favorable 
reeqmmendation to the Federal Communications Commission (FCC). In support of its petition, 
Qwr;st Submitted 25 affidavits, a revised Statement of Generally Avaiiabllc Terms, and seven Reports 
submitted in the Seven-State Process. 

On November 1, 2001, the Commission electronically transmitted notice of the filing and the 
rntervention deadline of November 16, 2001, to interested individuals and entitles. A Petttrtron far 
Laave Po Intervene was received from Black Hills FiberCom, L.L.C. (Slack Millsf on November 7. 
200% a Petition to lntervene was received from Midcontinent Comrr~unications trdtdcontinentj an 
Navornber 9, 2001, and a Petition for Leave to Intervene was received from AT&T Comrnurtr@atrrsns 
af the Midwest, Inc. (AT&T) on November 15, 2001. At its Novernber 27, 2001, rneeti~g, :~LF?C 
Commission granted the interventions. The Commission also requested that the parties submrr 
proposed procedural schedules by December 7, 2001. The Cornmission received proposed 
pracedural schedules from all of 'the parties. 

At its December 12, 2001, meeting, the Commission considered the proposed procedural 
schedules, The Commission set the following procedural schedule: 

January 18, 2002 - Intervenors and Staff identify disputed issues (except for issues 
relating to the final OSS report which has not been issued yet); 

February 7, 24102 - A prehearing conference will be held beginning at 2130 p.m., in 
Room 468, State Capitol Building, Pierre, South Dakota; 

March 18, 2002 - Staff and Intervenors' testimcny is clue; 

April 2 ,  2002 - Qwest may file rebuttal testimony; and 

April 22-26, 2002 - A hearing will be held beginning at 9:00 a.m. on April 22, 2002 
and continuing through April 26, 2002, in Room 412, State Capitol Building, Pierre,, 
South Dakota 



l h s  Iseering was held as scheduled, beginning on April 22, 2002 an~d ending on Apnl 30, 2002. A: 
Itre -c;unciusion of the hearing, the Commission set a post-hearing briefing schedule, 

017  May 14.' 2862, the Commission received from AT&T a Nlotion to R~ecpen Pruceedtngs 
On May 24, 2002, the Commission received Qwest Corporation's C>ppos~tion to AT&Ts Motian ta 
Reapen Froceedings. On May 30, 2002, the Commission received AT&TIS Repty 10 Qwest 
Corpor~tian's Opposition to AT&T's Motion to Reopen Proceedings. On June 4, 2002. the 
Carrtmission ~sceived Touch America lnc.'s Petition to Intervene and Motion to Reopen Issues, On 
June 21, 2002, the Commission received Qwest's Opposition tat Touch America's Petitio;~ to 
Int@rvene and Motion to Reopen Issues. 

At its June 13, 2002, meeting, the Commission considered AT&T1s and Touch America's 
mofrans. Afier iistening to the arguments by the parties, the Commission voted to deny AT&T's 
Itiiatinn to Reopen Proceedings because the record was still open. in addition, the Commission had 
previously requested, among other things, that Bwesi file copies of any written agreemertts with 
mmpfttitive local exchange companies that had not been filed with the Commission. Hearing 
"r~anscnpt for April 30, 2002, at pages 6-7. The Commission points out that thrs is the type a i  
rnfarn7attrm that AT&T was requesting be placed into the record. Qvvest responded to the 
@ommission's request for information on June 13, 2002. Since Qvvest's response had just been 
filed, tho Commission extended the current briefing schedule for Intervenors and Staff until Jwty I, 
2002. The Commission denied Touch America's Petition to lntervene due to its untimeliness. The 
Gemmission notes that the deadline for intervention in this proceeding was November t6, 2001, a 
h~8n'ne;i has been held, the parties are currently briefing the issues, and the issues raised by Touch 
America arc not issues that have just arisen. Since the Commission did not grant Touch America's 
Petition to Intervene, Touch America's Motion to Reopen Issues wais moot. It is therefore 

ORDERED, that AT8T's Motion to Reopen Proceedings is clenied; and it is 

FURTHER ORDERED, that Touch America's Petition to Intervene is denied; and it is 

FURTHER ORDERED, that the Intervenors and Staff shall file briefs on or before Juiy I, 
2002 

d Dated at Pierre, South Dakota, this ,:27 day of June, 2002. 

CERTIFICATE OF SERVICE 
1 /I II BY ORDER OF THE COMMISSION: 

,- 7 
The undersigned hereby certifies that this 

Bscurnet?l has been served today upon all partres of 
record in thts docket, as llsted on the docket service 
fist, by facsimile or by first class mall, in properly 



8EF93iRE f HE PUBLIC U f  lBlTIES COMIMBSSON 
OF THE STATE OF SOUTH DAKOTA 

if4 TBE MAT"TER O f  THE ANAiYSlS OF ) OFLDER AMENDING 
QWE8"$CeSRBle9RKTION'S COMPLIANCE ) BRIEFING SCHEDULE 
T SEGnoM 27t(c] OF THE 
%~kEGOMMUWlCATIONS ACT OF 1996 TCO'I -1 65 

8 a  OcfQbar 25, 200-1, Qwest Corporation (Qwest) filed with the Corr~misslon a Petition for 
<:*%~3-slr;i~$+srcn R@camn?endation that the Federal Communications Commission Grant Qwest 
C.~ir$@idkt~bn Et"Ctf~r i n t ~  tile In-Regron InterlATA Market Under Section 271 of the 
f+z;~t:sa.d.i~~uflic~~fiartd Act Of 1996. Specifically, Qwest requests that this Commission find, based 
v@+'=H% bk@ :&w$d pr@~@fl!ed, that Qwest has met the competitive checklist and other requirements of 
4'"i Ep C CitgtiBn 231, which prescribe the- mechanism by which Qwiest may be found eligible to 
prt$v5,i~dtk jsnwrsgion intartATA services and rely upon that finding to provide a favorable 
ra$!owvwsorf&2ftf3n to the Federal Communications Commission (FCC). In suppart of its petition, 
f&@prfi%f Y U ~ ~ ? * & ~ ~ ~ Q B . G ~  29 z%Mejavjts, a revised Statement of Generally Available Terms, and seven Reports 
srzarr%itleb r f i  Uflg~ %even-State Process. 

C !  Pi$avamb@r .i. 20O1, the Cornmission electronically transmitted notice of the filing and the 
ifil%w@r%ason dssdfin@ 2rt: November 16, 2001, to interested individuals and ent~ties. A Petition for 
ikc~r=a ?a !r~Ip:f.Vana was received from Black Hills FiberCom, L.L,C. (Blaclc Hills) on November 7, 
33dI 3: d P8ti"iion in Intervene was received from Midcontinent Communications (Midcontinenf) on 
t-Ji>w!@$~&~s $3,2687, and a Petition far Leave to Intervene was received from AT&T Communications 
G! ztse MiBvtasf, Irqc. (AT&T) on November 15, 2001. At its November 27, 2001, meeting, the 
Cbrnt?%lsl%$rar;, g~anted tlw interventians. The Comrnission also requested that the parties submit 
pc\;3p@fi@d praasdurat schedules by December 7, 2001. The Commission received proposed 
Wag@etb!~*lrj;al sdtadtrfcs from all of the parties. 

At 11% Qgesrnber 12, 2001, meeting, the Commission considered the proposed procedural 
~z??"radura% PRF Commission set the following procedural schedule: 

JCrrtsasy 18, 2002 - Intervenors and Staff identify disputed issues (except for issues 
raifnlknp to tha final USS report which has not been issued yet); 

F@brt~~71pj 7, 200% - A prehearing conference will be held beginning at 2:30 p.m., in 
W ~ Q £ T \  468, State: Capitol Building, Pierre, South Dakota; 

hl~tclz 18, 2002 - staff and Intervenors' testimony is due; 

&i;inf 2 ,  2002 - Qwesf rnay file rebuttal testimony; and 

Aqlr-rt 22.26, 2002 - A hearing will be held beginning at 900 a.m. on April 22, 2002 
~r'id corrf!-mui~g through April 26, 2002, in Room 412, State Capitol Building, Pierre, 
3~4iltE Dakcs2a. 

ttqarmg kvss ttald a s  ~;cheduled, beginning on April 22, 2002 and ending on April 30, 2002. At 
gae&$t@san hat the hearing, the Commission set a post-hearing briefing schedule. 

&Ex$% fdgy 30, 2002, meeting, the Comrnission listened to comments from the parties on how 
c ,,+a& with ~onsjderation of the Regional Oversight Committee (ROC) Operational Support 

-1 3,3~+3ma iQ83f test The Con-imission has jurisdiction in this matter pursuant to SDCL Chapter 49- 



3%- %&~f1~&8&4S' t - t31 nr?d 47 U,S.G. section 271. The Comn~ssion set the following procedural 
%$j:,C"r~~iital@ ZQ er3ilsider ttie RQC 055 test: 

4~1% 9 ,  2Byt3, - Paflies may fiia comments on the ROC OSS test. These comments 
gr's bpti~fiol A prdray may present testimany at the hearing without filing comments; 

3bd-y f 1 24302 - A hearing wit1 be held beginning at 8:30 a.m. on July 11, 2002, in 
R&h;lrn 4'12, S t a l ~  Capltcrl Buiiding, Pierre, South Dakota. The ROC OSS vendors will 
g%%eTtt rs%timarxy on the ROC OSS test. The following ver~dors will be giving 
pr+3$an:al-tiona: MTG - Oeniae Anderson and Marie Bakunas; KPMG - Mike Weeks 
and dct43 &llafonn@; and HP - Geaff May, Liz Gragert, and Don Petry. All parties will 
h@ %flawed 81? opprJrtut'li#y for cross-examination. Following that tcsstimony, all parties 
~ 4 1  bB Blfowed the opportunity to present additional testimony, which will also be 
%raBj@~t tta cross-examination. The Commission is scheduling only one day for this 
t ra~fmg~ If n@cessary, the hearing may extend into the evening hours; 

,$dy 22,2C1Q2 - Quest may file a post-hearing brief concerning issues related to the 
ROG OSS tasf; 

August 5,2292 - StsR and Inte~enors may file a post-hearing brief concerning issues 
~datsrl la Iha ROC OSS test; and 

Ei531;gif%f 12, 2002 - Qwest may file a rebuttal brief. 

43% &rte 25, 2002, the Commission received Qwest's Motion to Amend the Scheduling Order 
%!$r Rtgqiaw of the Rm QSS Test, Qwest stated that it did not anticipate a need to file a post-hearing 
&Wf aria I'aque$tad lhaf Staff and Intervenors file any post-hearing briefs on or before July 22, 2002, 
an8 &Efa@ !he ~3Vic)n of filing a rebuttal brief on or before July 29, 2002. The Commission 
~ , ~ ~ f ? t ~ e t a d  all al the pad-tics and none of the parties objected to the amendment of the procedural 
'sR@d.k210 4 i  l-% lk~r@fore 

ORDERED, that Staff and Intervenors may file a post-hearing brief concerning issues related 
ict :t:h Ra"% 889 O B S :  O P ~  or before July 22, 2002, and Qwest may file a rebuttal brief on or before July 
2% ;2aQ2 

22.. 
04tlnrf at Pierre, South Dakota, this .=? 7 day of June, 2002. 

CERI IFlCBYE OF SERVICE 

7%t& g~dwogwd hereby cetlrfips that this 
.%?c%aw! r.n# g m  $@r~ed inday upon all parties of 
?~;-ry%il n iD& 2mitei a% I l~tMj:  on the docket servlce 
"$3 iai:%d*h LS. r q  brst class  ma^ rn properly 
*.$f&~%&%$ $$f@t&m ~ 4 t h  chsrgas pr epa~d~thereon. 

BY ORDER OF THE COMMISSION: 
,. - . d y 2  

PAM I V E ~ S C ~ ,  Commissioner 

ROBERT M. SAHR, Commissioner 
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BEFORE f HE PUBLIC UTlLsTlES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

iF4 THE MAWER OF THE ANALYSIS OF 1 STAFF'S BRIEF 
QSE9"F CORPOWTiBN'G COMPLIANCE 1 
$ 8  SECT185V $"T"P() OF THE 1 TCO% -165 
TEBf  CB%MUNICATfQNS ACTOF 'I 4996 1 

STATEMENT OF THE CASE 

if'lfl Qctobar 25, 200% ,west Carporation (Qwest) filed with the South Dakota Pilbl i~ 

a$t:,ist$$!% Ccr?~m~sr;i.ua (Commission) a Petition for Commission Recammendation that the 

~oBere"t%~,rsn~~t,~flluation5 Commission Grant Qwest Corporation Entry into the In-Region 

i~:n&f'i,,tiYA M a r k ~ t  Under Section 271 of the Telecommunications Act of 1996 (the Act) 

Q~.ji{t%$t tLa3que~t@d that the Commission find, based upon the record presented, that Qwest 

;?&%I ~tf,cj I$omp.ot~ttve checklist and other requirements of 47 U.S4.C. 5 271, which prescribe 

@'@ !r.j@chatl7i%fn by which Qwest may be found eligible to provide in-region interLATA 

s%?Gacs% 8nd rely upon that finding to provide a favorable recolnmendation to the Federal 

t::,"ozrra?unicatr~ns Comn-rission (FCC). In support of its petition, Qwest submitted 25 

~ffldnvii%, a revised Statement of Generally Ava~lable Terms, and seven Reports submitted 

$3 w,t"ie Ssven-State Process. 

Qn Nawarnbesr 1, 2001, the Commission electronically transmitted notice of the filing 

14% iinterventian deadline of November 16, 2001, to interested individuals and entities. 

A Patatran for t,eave to sntervene was received from Black Hills FiberCom, L.L.C. (Black 

t1144s F~bsrCorrr) an Movernber 7, 2001, a Petition to Intervene was received from 

+~5:cica+~;~~erit Camnurlications (Nidcontinent) on November 9, 2001, and a Petition for 

&gwa 10 Intervane was received from AT8T Communications of the Midwest, Inc. (AT&T) 

aff Naw~mher 45, 21301 At its Novcmber 27, 2001, meeting, the Cornmissiori granted the 



~Qts~*d~nlisfls The Ctkrnrnission also requested that the parties submit proposed 

prac&&&&! sctledr&t!es by December 7, 2001. The Commission received proposed 

$ga~&d%4sei rch~dules from all of the parties and set a procedural schedule based on those 

fJn Mar@? 5 ,  2002, Black Hills FiberCom filed a Motion fcrr Order Denying Petition, 

Oilt Mwc,h 8~ 2002, Qwest filed a Motion to Remove Document from Commission Record. 

8r"i $ X $ B B ~ ~  T ,  2902, Midcontinent filed a Motion for Definition of Track A Analysis. On 

M@:c;.h '1 7 22082, Midcontinent submitted a Motion to Suspend Procedural Schedule or 

&a&%f~~&mepff Prefiled Testimony. On March 13, 2002, AT&T filed a Joinder on 

Mi$~&~$bfl4%~t'~ Mntion ta Suspend Procedural Schedule and Request for Expedited 

At !kg k4arr:h 14, 2002, meeting, the Commission voted to grant Midcontinent's 

Bi:4btfo~'1 %O Supplement Prefiled Testimony. The Commission also voted to deny AT&Tts 

Matlag t~ Sr~spemd Procedural Schedule. At its March 28, 2002, meeting, the Commission 

~%fl$id@r@d Q w e ~ t l ~  Motiun to Remove Document from Commission Record, Black Hills 

I ' i t rn~Ga~n '~  Motran for Order Denying Petition, and Midcontinent's Motion for Definition of 

T r~ck  4 ,a,nalysts, The Commission also considered scheduling additional time for the 

tr@astog arid how fs schedule witnesses andlor issues foi the hearing. The Cornmassion 

va@d 2 0  grant Qwcst's motion. The Commission then listened to arguments concerning 

Bkick b4itls FibsrCom's Motion for Order Denying Petition and Midcontinent's Motion for 

D+iffni),-iaf? af Track A Analysis. After considering the arguments of the parties, the 

Commi%%.trst? voted ta grant Midcantinent's Motion. The Commission found that. west  may 



.twt sa$@ty bn its SGAT ta prove compliance with the 14 point checklist but should aiso 

it$@ p~st@reartnecttan agree~penfs and any other evidence to derrtonstrate to the 

camt"41f9t%$f~z? ti-81 it is in compliance with the checklist items. Based on its March 2;r, 2002, 

@{%j@rr fI"!e C~mmissior: allowed supplemental testimony to be filed. The Commiss:on alsc; 

E@@~r$%3 the time for the hearing through the mornil-rg of May 9, 2002. 

A hearing was commenced on April 22, 2002, and testirrrony was completed on April 

30. 2QQ2, in the above-captioned matter. Qwest filed its post hearing briefs on Msy 22, 

2QO$ Staf-f, by and through its undersigned counsel, submits this brief in response to 

G&SYB%:*S g ~ ~ f  hearing b~tefs. Commission Staff (Staff) will address its disputed issues only. 

R$b@r@i.;c;@$ fa the hearing transcript will be "Vol," followed by the appropriate volume and 

peg@ number 

BACKGROUND 

OR Oct~ber 25, 2001, Qwcst filed with the Commission a Petition for Commission 

Rn~ammerrdation tha4 the Federal Communications Commission Grant Qwest Carporation 

Entry into the irr-Region tnterlATA Market Under Section 271 of the Telecommunications 

At3 ~f 11896 Qwest requested that the Commission find, based upon the record presented. 

tf'182 Otw@sk met the competitive checklist and other requirements of 47 U.S.C. 3 271, which 

parasefibe the  mechanism by which Qwest may be found eligible to provide in-region 

ta-~karU*TA serviws and rely upon that finding to provide a favorable recommendation to 

ths FCC. In support of its petition, Qwest submitted 25 affidavits, a revised Statement of 

Gar"18faIiy Available Terms, and seven Reports submitted in the Seven-State Pracess. 

Sectran 271 of the Telacommunications Act of 1996, 47 U.S.C. 5 271, establishes the 



msafis TOT @ Set1 Operetfng Company (BOC), which includes Qvvest, to obtain authorization 

ta begin .lnrsvtd?ng in-region interLATA and interstate telecomm~nications services. A BOC 

Bay enter the intarlA3'A lang-distance market once the FCC determines the BOC satisfies 

b h @  r%Qtd~r@ment$ sf Section 271. In making its determination, the FCC is required to 

'e;or:%u!t with the state commission of any state that is the subject of the Application in 

srdes XQ vsfify tR@ compliance of the Bell Operating Company with the requirements of 

f8@1",Iicjr~ 2'71]." 47 U.S.C. § 271 (d)(Z)(B). Thus it is left to eac11 state to make a recard and 

f2tsvtda a reco~~mondation regarding a BOC's compliance with Section 271. 

Ssz;t.ion 271 (c)(2)(8) contains a checklist of 14 items relating to access and 

int~r~aranectio;? a BOG must meet in each state where it provides local service. 47 U,S,C. 

273 (cj{21j(M). Titled "competitive checklist," the 14 checklist items set forth broadly 

%Sgt@rS requjrernents or categories for access and interconnection Qwest must provide ta 

~t3i~tpaiit~1rS desiring interconnection \ ~ i t h  its facilities. In addition to satisfying the 

rt9qtAtrer'nenPs ol the competitive checklist, a BOC must satisfy other con~ponents of Section 

2'71, f sr @xample, Section 271 (c)(l) requires a BOC to provide access and 

it72@r~%>srn@dion to its network facilities pursuant to approved interconnection agreements 

~ T F B C ~  A),  ar to provide terms for access and interconnection in a statement of generally 

availattria karrr-rs (SGAT) by which a competitive provider may gain access to the BOG'S 

n@$w;ldtk and facilities (Track B). The FCC must also determine that the BOC's entry into 

lha rr;Psrt,.A'l"PI rnarlclet is in the public interest, Section 271 (d)(3)(C). Finally, the BOC must 

$!58i% i b ~ t  M is preparecl and able to ofler interLATA services through a separate subsidiary 

p ~ r ~ u @ n 5  $0 the requirornenls of Section 272, Section 271 (d)(3)(8). 



I. COMPETITIVE CHECKLIST SECTION 271(@)(2)(B) 

A SL$gggr;mi;nt of Generallv Available Terms (SGATI 

Ttra purpose of reviewing the general terms and conditions of the Qwest SGAT is to 

seacjte thistt tho compliance with the individual checklist items, purportedly achieved in the 

%peciTir= SQA'1" provisions, is not undermined by the general requirements of the contra&. 

Staff attempted to review the SGAT prior to the hearing only to find that many of the 

s;jsang@% GO&.! not be tracked. At the conclusion of the hearing. the Cornlnission ordered 

Qkv?vast to provide a chart showing how the consensus and disputed items have been 

crn~arpcnrated into the mast current SGAT or Qwest Performance Assurance Plan (QPAP) 

or if they were not incorporated, why they were not incorpsratt2d. Qwest was also ordered 

ta fit@ an updated SGAT and QPAP showing the changes from the October 2001 filing. 

Val WI,  p. 266. 

Or? May 22, 2002, Qwest submitted, inter alia, an SGA'T designated Exhibit 81, 

Staff: fsmd that it still had a number of questions regarding the  SGAT after conducting a 

cursory rev~ew of Exhibit 81. On May 30, 2002, Staff informed Qwest of its concerns and 

asked if Qwest wished to respond to Staff's concerns. Staff was informed that Qwest 

would f'espond to Staff3 concerns in its reply brief. 

Qwest either agreed to most of the SGAT changes recommended in Staff Direct 

f sslimony or offered a suitable compromise in the 271 Hearings. Staff has reviewed the 

i3osi-keering briefs to see if the amendments were completed. There are a few important 

cha~lges that were not referenced, namely Qwest's agreement to provide Qwest 0SL 



$@rr31G~ In cases wl9sre the CLEC provides the voice service (Yol. Ill, pp. 221-224; 234- 

2351 8nd line sharing provision~ng intervals (Vol. Ill, pp. 21 9-220). 

Siaff's rec~mmendation as to whether or not Qwest has met the requirements of the 

d,:amgset#tfvc checklist is qualified. Staff has concluded that Qwest, for t h ~  most part, 

$;;aitrSfies the access and interconnection requirements of the compet~tive checkl~st in 47 

Lf $,c $271 tc)(2)($). However, until such time as Qwest files its reply brief and responds 

io t!s@ wncncerns that Staff raised regarding the Second Revision of the SGAT (see 

Atfa~hrna~t &, and Staff has time to review such response, Staff's recommendation 

ak%mefns uncertarn. Staff's final recommendation to the Comrilission also will depend on 

t'ns suscorns sf the Regional Operating Company (ROC) Operating Support System (OSS) 

'fast P~DCF~SS hearing. 

&, (&-@$&list I ' t e g ~  

ISSUE "f Prohibiting Access by CLEC Marketing and Legal Personnel to iandowner 

Agreamsrrits [Brief-Paper Workshop (3, 7, 8, 9, 18, 3 21, pp. 4-53 

Tla& Fd~tlrtafor in the Multi-State process set a precedent that marketing and legal 

$&@fsarzn@i !~DFTI a CL.EC or Qwest should not have access to sensitive materials of the 

aihw company wlcren the need for access was driven by a desire to determine technical 

feasibrfiey, erwnership, or certain other matters. The issue of Landowner Agreements had 

arreardy been addressed at the time the Facilitator made this recommendation. Qwest 

dranQed +- isnguage after the fact to reflect the precedent, but did not clarify in its testimony 

$ ' t i~ :  Gheg not the Facilitator, had written this specific language. 



STAFF RESPQNSE 1: 

pratlibitian is reasonable and fair as Qwest marketing and legal personnel are 

d tn i i~ r ly  yr~hrbited from having access to certain sensitive CLEC material. The point is, 

atla Garrtmissilsn is the authority that will make the final decisior~ as to whether the 

ptah~b~bon is apprwpriate and it does not have a recommendation from the Facilitator 

$ige~~ficatiy addressing this matter. 

I.SBUE 2: Lrge Request Response Times [Brief-Paper Workshop (3,7', 8,9,10, '121, 

PP* 44511 

Q~VB$'I oakad for the right to request a waiver of the 45-day rule, which requires that ILECs 

r@%parrtl within that period to CLEC requests for access to poles, ducts and rights of way. 

Gw@%! sws that when a request involves large numbers of the requested items it may 

n a ~ d  mors ttme to give an accurate response, 

STAFF RE-$PON$E 2: 

The Faciijtator rscom~nended granting Clvvest's request, which is the best solution to a 

p~!@ntifdNy complicated problem. 

IgSUE 3: Direct Trunked Transport in Excess of 50 Miles [Brief-Workshop 4 {I, t I, 

2 %,1418)$ gp. 4 'iP-QB] 

Owest asks that if the parties cannot agree on who will build direct trunked transport in 

exces-s af 50 miles that the matter be brought before the Commission on an individ~~al case 

$85:e;, 



8tAFF RESPONSE 3: 

QW~SS'S Cequesf, represents a modification of its position prior to the 271 Hearing, which 

plac~d nwre rc;sponsi$~lity on CLECs contrary to the recommended resolution of the 

Faejlibtar. The insdified position is a good compromise. 

f$S1$E 8i lisst@~esnneh=ltim at Qwes-t Access Tandem Switches [Brief-W~rkshop ? (?, 

alt, 93, 44), pp. $9 -521 

6LEGtx nmay tcrrninate local traffic at Qwest access tandem switches. When the volurne of 

tr~t"Iic$etwean a CLEC; ancl the Qwest switch reaches a DS1 level, Chest may in!tiate a 

process ~equesting the CLEC order a direct trunk group. The CLEC has an opportunity to 

r@$oct the request if it can demonstrate complying would harm its operations or ba adverse 

-~;.,c~a"tamiwI1y Qwest can then offer an economically equivalent interconnection, but the 

Ci,E@ h ~ s  to accept only if Qtvest can demonstrate the arrangement will not harm CLEC 

operstisnr; and fatling to make the change will hurt Qwest. 

STAFF RESPONSE 4: 

Qwest's pasitlon was modified in the 271 blearing and represents a stlitable outcome. 

S$%UE 6: Collocation Provisioning interval without a Forecast [Brief-Workshop 'I (1, 

?-I, 73, ?4), p. 261 

Qwest has agreed to a compromise reached in Arizona. The compromise, introduced in 

ihe 273 biearirifi, makes the collocation provisioning interval 90 days without a CLEC 

faracast unless Qwest can demonstrate facilities modification or conditioning is necessary 

%fi!h a farecast, the need for such extraordinary work will be identified and the interval wilt 

be 90 days. 



STAFF RESPONSE 5: 

Th@ compromise is suitable, extending as it does the col~ocatton interval only when 

canditiclns warrant. 

0$80E 6: Tying Qwest Data Sewice and Voice Service [Not addressed in the briefj 

Qwest agreed during the 271 Hearing to continue or initiate its Qwesl DSL somice when a 

CLEC has the voice service when the CLEC is providing voice by LINE-P ss resate Q~csest 

did not agree to provide DSL as a sta~dalone product. 

STAFF RESPONSE 6: 

Qwest's clarified position is acceptable, however it does not appear in the bzraf. QP~BSX 

should confirm its offer stands. 

ItSSUIE 7: Line Sharing Provisioning lntewa! Update [Not aidrckPe3;sed in % h ~  brJtzQ 

Quvest agreed in the 271 Hearing to insert language recommended by the Facilitator tho! 

would update the interval for wholesale line sharing provisioning as Qwest C M @ ~ ' B V Q ~  i& 

ratail provisioning. 

STAFF RESPON$E 7: 

Qwest's position is acceptable, but it did not reiterate its agreemen! in the brtei, Q.s;test 

should demonstrate it has made the insertion in the SGAT 

ISSUE 8: Access to WACS and Other Loop Information Databas~s ~BrJ@PpWibrk~h~p 

3, Croup 4 (2, 4, 5, 6 ) ,  pp. 75-76] 

Qwest testified in the 271 Hearing that it was providing CLErSs access 4s Faaiity GCseck. 

the database to which the Facilitator said was appropriate far CLECs to kavB 86cafs ta ~ F Y  



the brief, Qwest says that it continues to provide this access and that rt has enha~ced 

CLEC access to loop qualification material. 

STAFF RESPONSE 8: 

Qwest has complied with this issue. 

JSSUE 9: Limiting Line Sharing to UNE-B [B~ef-Workshop 3, Group 4 ( 2 , 4 ,  S,61, pp, 

88-871 

The Facilitator recomrrlended that Qwest develop and include lterrns an@ ~onJitror.r~ $ 3 ~  

\sop splitting in its SGAT. 

STAFF RESPONSE 9: 

Qwest has complied with this recommendation in the SGAT arid ICMC sgi'eemant 

!%SUE ?O: Change Management Process [Brief-Worksfla 3, Group 4 (2,4,5,8j, pp. 

Qwest presents updated statements that its ongoing Change Manageinen! Piccess (CMF) 

complies with 271 requirements. 

STAFF RESPONSE ACP: 

Ttie Final Report concerning the Qwest 35s Evaluation (the R W  OS5 Tesrj was tss~ied 

an May 28, 2002, approximately a month after the 271 Hearing and sDoftly after Q d ~ s s t  

fried its brief. The Report contains a statement about the CMP tflst beser.reS further 

investigation by the Commission. 

fn KPMG's prafessional opinion, the draft CMP document doers ncrt include air 
of the components that eoristitute a well-formed and complete 
Product!Process CMP, Although Qwest and CLECs have mad& ~sg~cificatlf 
progress in CMP Redesign, the parlies have not mmpleted ~ I S S U S S ~ O ~ S  
about Product/Process CMP, and have no2 documented all actwtias wtl!?ir? 



CMP. For example, Redesign discussions continue far tt"lrs b ~ f i ~ i 9 ~ ~ ' t  4f a QR 
Postponement Request and the Exception pt'ocess The CfLP R~de~tgjt2 
Process itself is scheduled through June 2002. 

Qwest Communications, QSS Evaluation, final Repot*l, Versrar;, 2 8 May 28 2GDZ G 535 

(Report). 

KPMG Consulting was the ClSS Test Administrator arrd charged vgktb ca;ry:zg at88 

the evaluation of Qwest's systems. It is recommendad tha"iliQPI/b4G>s i*apresefilts:1~e-i'" a! fka 

ROC 8SS Best hearing be  asked if anything has happened stnce the $ ~ s :  to ca\s$-tt : ~ I ~ G ~ Y F ;  10 

change their opinion about Qtnlest's CMP. If not, the ftspr@senBali~nie% shQtii& %t@Tx?; :f ;%? 

shortcomings in the CMP are sufficient, in their opinion, tn wtirriwid Secttaii 27't & p f ~ r ~ ) i ; &  

from Qwest. 

Section 271 (d)(3) of the Act provides in pertislerrt p%t 3% !~\irt)h~t% 
"The commission ' shall not approve the a~ithsrrzattai.~ 
requested in an application submitted under' para~caguh ( t 1 
unless it finds that- 

**** 

(C )  the requested authorizatron is canisistent with the $aubtic 
interest, convenience, and necessity " 

The FCC has established a three-pat? test for s $e3C to ,a~?@st "re $~,.ciran 

27?(6)(3)(C) requirements, above and beyond r~snptlas?ce wsih 117% *t4 @?;n~im@f;4td.d 

checkfist items. First, granting the Section 271 appficatiwn l ~ r 3 ~ i  kjt3 

"consistent with promoting cornpalition in $he btl& drld i8:1;3 r91~fd3~i: 
telecommi~nications markets.:" Second, thera !mist Q@ %fj%Sht~2$fiC.GS f t l &  I f : @ :  

..- 
1 Bn the Act, "commissinri" refers to ttle Federal C,:stntotfnr~;fl~~m & t,Trzr;ra,*liztl 

qoint Awulication bv SRC C0m1n,uni~ati0rt~~~n_~~~&~~j~~p~~~1~~~r~,II~~i~~~g~'i~~ii~ti!~t~~~~~~1: t;~:a'r!;g 
m d  Southwestern Bell Gnrnmunications Scr\.rices4~$&~,k~y:iifq~~tti$gi!j~i);,ir& !-265%~$~fc>t*'rp5Cc$ 

1 1  



- F., 'I market will remain open after the application is granted ,And, frnaiiy FC& 
must consider whether there are any other "unusuat crrcrdmsaanze% :h% 
would make entry contrary to the public interest under ISlie pa~kcuier 
circumstances of these applicatians." 

id., at Par. 267. See also Par. 281-282. - 

Satisfaction of the 14-point checklist IS the masf baste crrr%?porlent sf r7"ieaIir?g ; E ~ B  

public interest standard. But compliance with the atell-krtnwn 14=poin% coxlp&1-trvs 

checklist outlined in Section 271 is only one of the reqiiirement?.;~ af ah@ Act ip&s Fcf; P1&5 
made it clear that checklist compliance alone is instffftr=ien+ tto iestabirsb IkWF i0caf ri.:zi~k%t% 

are open for purposes of the public interest analysis 

In making our public interest assessment, we cannot conctwda# thst, camufi;$:b:rz=a wi:i.: !kt: 
checklist alone is sufficrent to open a BQCk local te!t;comrnunucatton3 msrkets; !a 
competition. If we were to adopt such a conclusion, 8BC entry t-rnti~ "ihe tin.EBglQi"i 
interLATA services market would always be consisten! wftW public ; f i i&fdig$l  PBflt'~ki"~3':';t~i~rlf, 
whenever a BOC has implemented the competitive ~ h ~ c k ' i i s t  Sts~t.~, ;&n ap@?~+>ci-P wditi td 
effectively read the public interest requirement out ~f the statute, T;wrtFtGry IQ It?@ @&:a 
lznguage of the section 271, basic principles of skartrlaty CO~?B?FGC~~QD a$x$ 90t~flcB ~it,~b::C. 

policy.. . [Tlhe text of the statute clearly (3frt5?blt9he~ the  g~r"fiic ~r"lereSt F B W U ~ ~ ~ ? $ T I @ ~ I " ? %  ti5 ;+ 
separate, independent reqilirement for entry 

In the Matter of the A~plication of Amerrtech Mi~f-b~q~{a~p&r:~~~~~~~~fq~~~tjf~_r'~~~l_?'q~~r~~;cile 

In-Region. InterLATA Services in mi chi us^, Memararsd~rnl Qpituler~ arrd Chd@~. FCC 9;. 

298, CC Docket No. 97-1 37, (released August 18, 199.;C.)@~~~~iJg~~~jMrg!~eg;at;,Qrc!q~j T 2 x  

, * k  B$b% rtl'is ri : q 389. See also, Application by Bell Atlantic NEwJA&~Q~ ,fi!b.iifb3~k221i'ili?r~f~~~: ,.*rw.r-.ki4t:~ ,, 

To Provide In-Reaion, InterLATA SeryIcein_&-e~ta.~80fJJ~~,~ar&, tdjarnorandurr? C ~ ~ ~ r j ~ 1 3 ~ ~  

and Order, CC Docket No. 99-295, FCC 99-4135 (released E3ecei~be: 22, t$j09'i i,8'ii 

Atlantic - New -,. York Order). Par 423 ("Nonetheless. fhr; gc'r;btlc tn'tr;f$i;tsb af:aty$ts :s an 

U ~ a n s a s  and Oklahama, FCC O 10-29, CC' Ilcrckct No 09-3 i ? #  reitr;ncd 4l.t-t-ttx-;:~ k 22. X : t  5 a !$J$t, 
~an~as/Oklahoma Order) at 41268 



independent element of the statutory checkiist and, under norrnaf caneras of: staiiit~r:t 

constructjon, requires an independent determinaiion."j The FCC has i'ro!z;\$ ihai Con~fexs  

specifically rejected a proposed amendment to the Act that wat,fld hzv-e strpdldfed :ha? 

implementation of the checklist necessarily satrsfies the publrc tnteres: afiaiys~5 g$ A; :I 

1302, citing, 1 4  1 Cong REZC S7971,58043 (June 8, 1995) 

In addition to establishing that the local market rs apen to cornperftion $e%~e 880G 

entry into the in-regjon interLATA market, the pubtic interest ernafysrs P2Qciri"8% 9~~r. ; r&?~aaS 

that the Pocal market w~l l  remain open after f30C entry tnto the rn[g:CATA rrlarkef 4 r ~ y  -5 

permitted. Ameritech Mich~uan Order. Par. 399 

The public interest analysis, ~ncltrd~ng the requ~rernerlt far ass+lrences uf f t r ; ~ , r s  

performance in compl~ance with the Act, is critical in evafuating the if;lc%ten!raj acsks 823 

potential benefits of BOC entry into the in-region rntert.FirA market tn s $pe$ifi~, :~di';ci?ii$f 

state, such as South Dakota. Pr~or to passage af the 1995 A(:{, BOCs ~tncf.1 as Qwasr wsr@ 

prohibited from providing in-region interLATA service as part af the terms of 3984 

br-eak-up of the Bell system. By carefully cond~ticrning B 5 C  entry into the rrl-Peglor't; 

interiAYA market on showings that the lacal rnafket 1s rr~everstbfy opef'~ !a competttjan and 

likely to remain so, Congress accomplished twu things. First, i",orlgfass ctaated ar? 

tncentive. Long-distance entry is a reward designed to provide BUCs such as awes! wrtir 

,Pl enq i0 flitnir2iiiC a powerful incentivg to open the~r local markets Secand, Corlgress att@ p-,d ' 

the risks to competition of BOC entry into the in-regron inZerLATA mr36hi If a BOG  st.^^?? 

as Qwest is truly one provider in a vigoruusly cornpetrtfve focal exchange market tberc 

far less risk that Qwest will retain the characteristics of a rnonopoly @r iflsreas;e :Is 



Q7ar1opoly control after entry into the in-region interLATA market. However, the threshold 

cknditians to entry mean nothing if entry is permitted in the absence of the required 

showings that the local market is truly open and likely to remain so after entry. Premature 

Sectron 271 approval, or approval without adequate assurance for future compliance. is 

fikedy to result in the worst of both worlds -- a local market that is not open to competition 

tpphare the incumbent has the opportunity and incentive to control local exchange and 

~xchange access facilities and services, to discrimi~ate against any emerging rivals; and 

t,s crass-subsidize rnterexchange ventures. Premature authorization or authcrization in the 

absence of a sufficient Performance Assurance Plan (PAP) would effectively cancel and 

undo the advances that have been made thus far toward a corr~petitive market and would 

make ilre development of competition even slower and more diff~cult, in clear contraventran 

~ 1 :  the public interest. This would have significant detrimental impacts in South Dakda 

3ectior1 271 places on Qwest, as the applicant, the b~lrden of proving that all of 

the requrrements for authorization to provide in-region interlATA services are satisfied. 

spa 47 U.S.C. Section 271 (d)(3) and Ameritech Michiuan Order, Par. 43. R BOC must 

prasent a prima facie case that all of the requirements of Section 271 have been satisfied, 

j+Q at Par. 44. The term "all the requirements of Section 271" includes the public interest 

r@quii"ement. Therefore, Qwest, as the applicant, has the burden of making persuzsive 

and adequate assurances that the local market is open to competition before BOG entry 

inis tho in-region interLATA market and that the local market will remain open after entry 

into ttre interLATA market, if entry is permitted. 



States have great latitude in determining what kind of PAP provides adequate afid 

parsuasive assurance that the local market in that slate will remain open 

While the details of such rnechar~isms developed at the state level may vary 
widely, we believe that we should examine certain key aspects of these plans 
fa determine whether they fall within a zone of reasonableness, and are likely 
I# provide incentives that are sufficient to faster post-entry checktist 
compliance. 

@I! Atlafii?_c New York Order at Par. 433. The FCC has provided guldance rndicaling that 

a sufficient plan shattld include the following "important charactet-isticsr'. 

potential liability that provides a meaningful and significant incentive to cornpfy 
with the designated performance standards; clearly articulated, pre-determined 
measures and standards, which encompass a comprehensive range of carrier-la- 
carrier performance; a reasonable structure that is designed to detect arid 
sanction poor performance when it occurs; a self-executing mechanism that does 
not leawe the door open unreasonably to litigation and appeal; and reasanable 
assurances that the reported data is accurate. 

Evaluation of the QPAP submitted by Qwest is critical to the Cornrnissionk public 

rni@r@st analysis. See e.g. Bell Atlantic New York Order, F'ar.4129, and b t h e  ,M$J.t&aj 

&$i&cation bv Southwestern Bell for Provision of In-Region InYerLATA Siewic@s in Texas, 

CC Daclcet No. 00-65, Memorandum Opinion and Order, FCC; 00-238 (released June 30, 

2OQUj, (SWBT Texas Order), Par. 420. Qwest itself fostered a strong identtficatran 

between the public interest analysis and its proposed QPAP Qtvest often inlpiied that, 

froin Qtvest's perspective, if Qwest agrees to a PAP, all public interest concerns st?a~lb be 

latd to rest. Despite this critical linkage, Qwest has down-played the Issue of whether r'is 

praposed QPAP is adequate and has sought to minimize review of ths specific structure, 

mechanisms, assumptions, omissions, and issues associated with its fiied QPAP 



When faced with questions about the sufficiency of its QPAP to assure future 

ccmpliance, Qwest's standard response is: "this is similar to the plan approved in Texas so 

it must be sufficient." See for example, Teitrel, Val. I, pp. 40-41, 85, 87, 104; Exhibr: ? ,  "r: 

F?eynoId$, VOI. IV, pp. l"1, 112, 117, 122, 124, 185; Exhibit 77, 78; Stang, Vol. IV, pa. f85, 

186. 

Qwesl has brought l~ttle evidence to this record in support of its posittcrn regardtng 

public interest, issues, specifically with respect to the QPAP, oiher than to argue that its 

plan is similar to what has been approved in other states. Staff sirongty urges this 

Gornntission to review these public interest issues in South Dak,ota-specific terms. and 

bas@ their docrsion on that consideration as well as the record In this dacket. 

A. QPAP 

The consequences of Section 271 approval in the absence af an adequate plan to 

assure that the local market remains open would be devastating far the de\relapmen.t sf a 

vigorous competitive market in South Dakota. Vol. VI, p. 52, lines 20-24 As the FCC has 

stated in an aft-quoted passage, the details of post entry performance plans are develaped 

"at the stale level" and the plans "may vary widely". Beti Atlantic New Drk Or-d$r, Par, 

433. Staff agrees with the FCC's wise decision to allow states wide latitude In making 

these important decisions regarding performance plans. 

The relevant question for the public interest anaiysis is: What is the unberty~rrg 

purpose of developing the standards reflected by the QPAP? 7 h e  FCC has giver1 us ?he 

answer: the purpose of a performance assurance plan and its terms and shnndarfds ts to 



provide adequate assurance "that the local market will remain open after [the BOG] 

r~ceives section 271 approval". Bell Atlantic New York Order, Par. 429. 

That said, it appears that Qwest's main concern is that a performance assurancs 

pbn that is structured to provide effective and meaningful constsquences ,far backslrd~ng 

and eliminating loopholes and safe havens :or poor performance, wilt simpiy G~si &yest 

200 much. This obvious concern on Qwest's part belies Qwest'!~ underiy:ng ~li3tinS i:? this 

proceeding and undermines and casts doubt on its purported assurances of future 

compliar?ce. 

Qwast is obligated to provide assurances that the local rnarket will remain apen 

after Section 271 autharity is granted. Section 271 places on Chuesl the  burden ~f prlavrrq 

that ati of the requirements for Section 271 authorization are satisfied. Sz@ 47 U S iJ 

Section 271 (6)(3)  and Ameritech M i c b a n  Order, Par. 43. T ~ F ?  term "a\[ the requcremenss 

~f Section 271" includes the public interest requirement_ Therefore, Qviesf has the b~trden 

of making persuasive and adequate assurances bath that the local rnarkel i% opep to 

competition before entry and that the local market v~ill remain rspen gfigg errtry, if a ~ i r y  is 

permitted. 

tf Qwest's assurances are insufficient, the public: irrterest requiremen! cl.$@tar&s that 

Section 271 authority should be withheld. The kdera2 statutory scheme prourdes that tirie 

C~rnmission will consult with the FCC on Qwest's South Dakota appircalrorr., Xi Q'rvesa'a 

assurancss that the local market in South Dakota is and w~ll mmam apsn are insufftcient 

the public intterest will require this Commission to recommend to the FCC ?hat 2T 3 

authority shatuld not be granted for our state. 



I 

&$@~Tc'% rammmendation regarding the adequacy of the performance plan is that the 

f;@s"~tg*is5%~&n ~hotifhf not recommend to the FCC that Qwest's Section 271 application 

&~IQJ~& be zsppwed unless and unti\ the Commission has approved a strong PAP. In order 

k@ d@f@t pe~srmance backslidit-rg and anti-competitive conduct by Qwest, this PAP shoufd 

LT@dkd@ for sufficient penaltieslincentives and should not give Qwest a safe-haven by 

% 2 $ $ 4 ~ ~ : 3  & !rnantt?Sy cap ar an overall cap on penaltieslincentivo payments triggered by the 

;ziz$n 

kt fexp'orase to Qwest's brief, rather than playing games by t~lking testimony out of 

cGs*t\sui. m XI &ttf@mpt to bolster its argument, Staff intends to clearly state its position on 

I!%@ SS%~,#@S atrd not go "tit-for-tat" in its brief. Staff would request that the Commission 

r@ff%s1'1 11% mf;mory of Mr Stacy's testimony by simply re-reading his prefiled testimony and 

tX.\@ hearrrsg $r.anscx:ripts and drawing its own conclusions if there is any ambiguity In Staffs 

pa&$lin%n k? t,hs matter, Voi, VI, pp. I 87-21 3. 

Procaduraily Staff would object to Qwest's attempt to introduce evidence into the 

$sue& Dakota ruecord that apparently exists in another state's Section 271 record and 

;ivac.nirl; r@que$t that all such references to the phantom letters be stricken. See footnote 31 

C,@est Corporatron's Post-Hearing Brief in Support of the QPAP. 

16BWE 9; &$PAP'S SHOULD FIT THE BMIDIVIDUAL NEEDS OF EACH STATE 

ir? general, the Qwest brief alludes to the fact that the FCC "has previously found" 

etmt enf~rc@ment mechanisms developed in other jurisdictions are sufficient. Qwest further 

$ua"l@nd$ Itrat Qwest's QPAP filed in South Dakota fits within what the FCC describes as 

the ";-con@ of reasonableness." One of the chief arguments on which Qwest relies is that 



$ljl@f& ts nrs way to demonstrate assurance that a plan is effective. Based on this rationale, 

G ~ i t  pt"tapc)rsas certain caps - the level of which is based on nothing more than past FCC 

tuijngs 

Ctwest argues consistently that this Commission should fall in line with what other 

i n  have done with respect to the QPAP - going so far as recornmending that the 

$0 C~mmissian simply adopt certain provisions to prevent backsliding just because the 

FCil: heis f ~ u n d  them to be "sufficient in the past." 

$T&FF RESPONSE 1 r 

In 3t6 Brief, Qwest cites many FCC orders, including the Massachusetts order. At Par. 239 

that arcfer, the FCC recognizes that the PAP adopted in that proceedirtg "has undergone 

% @ V B T ~ ~  changes" since the initial filing. This is a critical obsen/ation, in that i t  if!ustrates 

tE%? perfarmanee plans are cantinually evolving irr real time. In other words, to date, there 

!?as besn no PAP that is recognized by anyone - at the state or federal level - as being the 

of3i"raynearns to prevent backsliding. The Qwest region provides another illustration of this 

fad In that the QPAPs coming from different states have varied widelyV3 This variation in 

'SCQ Fur oxample In  the Matter of the Invcstigatio~~ Into U S WEST 
$ ~ $ w ~ ~ . I ~ ~ . r [ O N S S S  ING 's Compliance with Section 271 of the Telecommunications Act of 
J9,"3.&*i il3ackk1 No U'I'-OQ3022 and III]C~~USU/ESTONS. INC 's 
s w ~ ~ & G c n c r a 1 1 y  Available Terms Pursuant to Section 252/f) of the Telecommiinicatip~ 
rt"$hgT,g&l:,,$&>, Docket No UT403040 (Washington State) dated May 20, 3,002; In the Fvla1:,_e~f 
$J$ggkC~~~&)ns Seqian 27 1 Application and Motion for Alternative Procedure to Xllanas 
$ ~ g t , ~ g ~ ~ & ~ ~ ,  Utility Case No. 3269 and In the Matter of Qwest Corporation's 
$w$:im&&crallv Available Terms Pursuant to Section 25210 of the I'elecarnmunicaii~7n~ 
:>$t:s#Ezz, t.i:tiljtv Ckse No 3537 (New Mexico), dated May 25). 2002: In ihe Matter of O\r-cst 
zg:lwggaf-h its notice of intention to file its Section 27 1(c) application wirh sfte I-.CC' and 
~ ~ ~ ~ ~ & ~ ~ C ~ ~ ~ ~ n ~ i s s i ~ t c z  verifv comoliance with Section 27 I (c i ,  Applicatioit 50 C'-1830 
iX+:braskaj, d a t ~ d  ?vfify 29, 2002, IN RE: U S W , S T  COMMUXICATIOXS. l?i'\;CA u~kqj 
Q & ~ S , ~ f Q W ~ ? f f ) ' P I ,  Docket Nos ThW-00-2. SPCJ-00- I I (Iniv-a] dtrted May T .  20iC 



&iW%$, &!@@&a c~nt!nuat tweaking of plans by other state Commissions-even after the 

B@%e$ br%$& b@ea adopted-drives home the; FCC's clear intent that plans can and should 

%&@$ @~lc~TdSfqg t l ~  ~1CiSi0-~3p%cifi~ needs. 

%i&% FCC goas an to ciearly state in In the Matter of Application of Verizan New 

~ f g ~ ~ ~ ~ ~ , S & $ ~ , , , 8 ~ 4 a . ~ ~ - f i c  Communications, Inc. (d/b/a VeriaaLona Distance). NYNEX 

a Verizon Enterprise Solutions) And Verizon Global 

! C ~ g ~ Q ~ & ~ + 4 $ ~ , ~ 4 E & ~ ~ y & f ~ ~ a t i u  to Provide In-Region lnterlata Services in Massachusetts, 

Dck~ka"n~. 01-8, I\St@tnarandum Opinion and Order, FCC 01 -1 30 (released April 16, 2001 ) 

ib$&&~~&Qg$$du&a~gj jl-., Par. 240, that "plans may vary in their strengths and weaknesses. 

$%fit$ r;Bark% is na ona way to demonstrate assurance." In other words, the FCC is saying 

42%& sk&~!gBs sf@ Sr%e fa vary from other states, and that simply because a state adopts an 

eaf?.ii~5r18x;d gapu rather than a 36%, 44%, ar other cap doesn't mean that that state has 

adoptad %smabhin$ that is incorrect. There is no "recipeJ' for developing a QPAP in South 

Qajqaffa Fh@ 6PAP adopted in South Dakota should err on the conservative side - that is - 

B ~ ? E  Q$%AF? 1% Gi@~igr?@d ta prevent backsliding, therefore, the QPAP should provide for as 

f314~c;f.r 5.a~tn 8% ils nacsssary in setting payments to prevent backsliding. 

-aBUE 2: QPAP SHOULD BE SD SBEClFlC 

f$&~b$ @6!158!rd$ fhst since the FCC has found that previous models of performance pians 

fig%$@ bsar'"iound to be acceptable, that in order for this Commissian ta make a "rational 

<% 

>$%tP&ik* k31511 ~~tb i%t i t t~c f  copies of these orders as ATT has stated that it will be submitting copies 
$:6 cjbpgjr 



t%%~fi.ti~8:,~~ff&$.i0~'t."' it must tbentify some factual basis in the record for concluding that 

92@mWWti.6 tsndttrtsns i~*i South Dakota justify its rejection of those models. 

!!!Pia?! r% f a t  ?8cqmrisrtending that tha Commission reject the FCC's previous findings. Staff is 

~ f i B @ @  mf@ament with the FCC with respect to the fundamental concept of including 

@O@JA~~,R% *{$3'it~1 PAP3 What Staff is recommending is compatible with the natural 

$$nra1&~1q@e of tk.~st$ pBa~ls throughout the nation - an evolution that has been recognized and 

@r%c@&$f~b~@d ay tlv3 FCC. In fact, Staff is merely responding to Qwest's proposal consistent 

%%4f12%0w at&@r partias frcm? around the country have responded - recommending that the 

g ~ ~ f % 4 ~ ~ ~ f i ~ &  pian adapted for a state allow for payments sufficient to make ILEC non- 

dca7-s ~~~~trtg?nf$nc~ ?w t t in8 i t ra~ t~~~ choice (as date, there has been no occurrence of a 

m$k?rrn~n6~@ gI%rs hawing its mp reduced after it was put in place, but in at least one 

i n % t x ~ n ~  Msw Vork, tha cap was increased after it was recogl~ized that it was too low to 

w~l;;mij, ' ~~~BIB~BTE,  the Staff is not recommending that the Commission reject anything 

~F9fjx krw ! M @ ~ I  dorm previ~3usIy by the FCC. The FCC recognized that plans will varv, Staff 

r% $~~r3"n[$i~ f@carrt~?38n(%jng that in order to protect, preserve and enhance the competitive 

rx34hfkat tn Sautit Dakota, that the SD QPAP vary by being stronger than some of the plans 

&$' U 9 ~ ~ ~  .. 18&y@ earn8 bator@ it, some as long ago as 1999. This recommendation is entirely 

I C $1 i:~~~$$g$f$f"rt with the FCC prior guidep~sts." 



k 3: "$NE iNFAakAlfi;iblS TEXAS PLAN 

%@%%a r,:&fil&f~d~ &st "virruatly all of the critical principles of the QPAP proposed by Qwest 

>$*; $gkg~fh [3gk$~:8 abrd at ~ S S U ~  in this docket were derived from the Texas plan approved by 

FIB- %Cb: $@fid &pw1@48d in at least four other plans thereafter)." 

!$aV ~8<;g?r3tn@nc$s fhgf it?@ Cclmmis$ii~n make its recommendation to the FCC based on the 

c*~a~t$ rn "3%$ crab@, grot on the F B S U ~ ~ S  of a proceeding that took place more than 48 months 

&iQg;t 7-&x$1% P$-erfa~n?ar.tce plans have been evolving continually since the Texas plan 

wnk$ ~$&2p!@@, ond tha Cclmrntssian should take into account not only other states that have 

d!$@&@$~I$plafis, but ka consider the evidence provided in the record In this case Qwest has 

r&9, f53i'%5Ea8~p1~. axpdained to the Con~mission why a 36% cap is appropriate as opposed 

$ 6 ~  3 48% &%$I QI @van B 9Goh cap. In fact, after insisting that a 36% cap was appropriate, 

Q&<%%t Fan@ faward at fhc eleventh hour with a different level cap. (This proposal will be 

iM@tc"r$sd?d m $lr@at@r dat-ail later), Staff is not recommending a cap of any level as this 

aiix~da ;TI@ &vreaus prablems that could come later if the cap is too low and not all the 

CBq%& car] 13s ~ompansated; it taltes the guess work out of determining what the "perfect 

s~izgg'%~at~4$$ be: it d ~ @ s  nat place healthily csmpetiti~n at risk; and it does not penalize 

~.>&b%l YbZ V1, pp, 204-207, Staff also believes that caps generally do not benefit the 

ZK&.I kte i :~  t$%f@sf ]a. 
$$SUE 4: THE UTAH PLAN 

@q+~~$s: %a% f@~t,s@fJ itti QPAP 111 conformance with a stipulation reached in Utah. 



Tth3 p&r. %j'iafQ la8 r@jectod It 1s s~milar to the QPAQ c nit rally fiied--that IS, it still lacks 

teI$gw22il Id,aip t& basis If Qwest was interested in achieving a rresult that was s~~i table to 

%$wt?ddt ~%rxb %ha Ssauth Dakota rnar'ketplace, why were they negotiating wrth the Utah 

&~5*f%aey S i a f f " 3 w ~ ~ t  sh~uICl be ordered to file a QPAP with the Commission that 

*$sd?~d3% Saal$R Ds\i;a!s Staff's recommendations. Staff's doors were always open to 

$#@f$rfQ ~%S~:U%F &fly and all aspects of Staff's recommendation. Neither the Staff nor its 

cat%$tiifaflis w@r@ approached by Qwsst despite their availability. 

WUE &: QUID PRO QUO DOCUMENT 

i$+@$s! $ ; g * t 7 t @ ~ G ~  that the QPAP should be reviewed as a coniprehensrve document. Qwest 

$iii$$paf$*2 tj.?!s car?tGplttnn by ckting ianguage from Mr. Antonuk's report saying that "we need 

$23 Bd ear@?&$! a81 tb %uppart an improvernent in what [a] party got without considering what 

Yne FCC cnterroi7 mosi critical to the prevention of backsliding (from Staff's perspective) IS 

y@g.$ qk@@f - fa pfuu~be incentive for the ILEC to comply with the terms of the SGAT. The 
a;Cf"', 

,% ~ r j l @ r i a  - as lajd out in Mr Stacy's testimony - do not include any provisions that 

!&i3~3f$$@$ i!r@ 'Qarvs ar?d take'' to which Mr. Antonuk alludes. The QPAP should be a 

f3c:c~-erf:~f%i l k l f  rs designed to provide strong incentives far Qwest to comply with the SGAT, 

r:ssa i$ daci~rnerlt ihai mskes compliance with the SGAT something that Qwest "can live 

%291?"- g4vm iha cgncossions made by CLECs. Such give and take would wealten the 

$+W~%a.isianooa at ths p!an and only adds to Staff's concern that Qwest seeks a plan that will 
4:i =t $2 la rsmalo profitable while absorbing the penalties associated with noncompliance. 



W W  : i,,t&Blti"b"k GAP 

42'w~5 indi2ity proposed a !lard cap of 36%. At the eleventh hour, Qwest offered (in order 

i& &dBab%% ~9r44pa~fn~ f a i ~ ~ d  by parties) a procedural cap that can move from 24% to 44%. 

CBw&k %tb4~r2$2t?% $fafl Concerns regarding the adequacy of "even a 44% cap." 

%T&W WESPOtaa8E 6: 

StaQ rval specrfically ~rit~crzssd any certain "level" of capping Qwest's liability Staffs 

6P!~ywln~cbrc? is that fke {iabllity to which Qwest is subject is sufficient lo provide an 

:si:g~fa,ft*ie far Q V ~ B S ~  to not abuse its market power and essentially run South Dakota 

Gk$i13$ d btssrn@ss Qvtest has provided no support (other than past FCC findings, 

tvbcfi @re ;atsl:ry ul?supported) for a 24%' 36% or 44% cap. Qwest cannot expect the 

Ggmii.ni$~ir;l-~3 tcs  t ti eve that Qwest cannot calculate approximately how much of its 

ga.*$$ni,$i% it i3 willir-tg t;r, forfeit in order to achieve two goals, those being to enter the long 

L$:Q%B~%G@ market and gatm access to enormous long distance revenues, and to protect its 

G % s @ ~ I ~ I ~  Bagat rev~nues (by not complying with the terms and conditions of the SGAT). If 

GBLjgq,*$-i 'r$ ufiw3Sing to provide the Commission with support for any of its proposed caps - 

@&tpB;"P?rt ?hat d@Ppqan~t$at~s that the incentive would in fact be adequate - the Commission 

5%3g no ather dlorce than to not limit Qwest's exposure To adopt a hard cap that is not 

n~.ippane@ any manner would clearly be exposing the competitive market in South 

&?!bat& 10 an unsccaptable level of risk - that risk being that Qwest would not comply. 

Ci-ECs Gourd nat compete, and South Dakota consumers would not benefit from a 

g;a@$p61tsXtvg t~i.~c~rnrnunications market. 

T'na FCC fras stated that the level of potential liability under a performance plan 

mq$4&1b, $5 a plan with re/afively low potential liability would be unlikely to provide 

n&@rrrn~f '~t  *b incentives to maintain service quality levels. Bell Atlantic New York Order, Par. 

486 fn rlx Q$AP filing, Qwest states that its potential liability under the QPAP provides a 

m@$$nusgftif arid significant incentive to comply with the designated performance standards, 

tzT: f~3rgi2 j?at-t because the QPAP exposes Qwest to potential financ~al liability in an amount 

~p ta SGf% of net f@turns Qwest notes that the FCC approved Bell Atlantic's applicatio~? far 

V@& w~th Bsfl Atlantic placing at risk 36% based on ARMIS data. Qwest argues that 



tR& FCC cwnsirafered 36% of net returns sufficient incentive for the BOG to "maintain a high 

$eve5 a$ p~tTof~nanm." 

f4~3"cv@tfer, Gwest has disregarded an important aspect of this Bell Atlantic Mew Y ~ r k  

ptr@c@d@rt.f in tl-ia same order, the FCC stated that: " [A]n overall iiability amount would be 

~5$8nxz"rgi8%~ if there 1s no likelihood that payments would approach thls amount, even in 

377%$8~7~@3 r ~ f  widespread performance failure." Bell Atlantic New York Order, Par. d37, 

$h5~2&"1 Eh@ Cammission determine that a liability amount IS needed, it should adjust 

&it@Mati~ity ZO refisct changes to Qwest's yearly net return in the ARMlS reports. Failure 

1$3 t$a %D wmId mean the Itability amount would do less to mitigate the harm done to CLECs 

and car*l$uf%Ers ~f Qwesf's net return rises and total payment:; by Qwest in a year reach the 

gap $@% by the C~fmmi~sion. 

ISSUE 7: APPROPRIATENESS OF AN UNLIMITED CAlP 

Qi~@~af ctt@s FCC language that rejects suggestions that a 36% cap is not adequate. 

3Tk"tFF RESPONSE 7: 

&llt'rrrugh awest cites language from the Kansas/Oklahoma Order purporting to show that 

lhs FCC fej?lects such arguments, a closer examination of the  FCC language shauld be 

er~tjghter? tng. 

T"rJi'ai LiabiCify. At Risk. We conclude that the total of $45 million for Kansas and $44 
mttlian Srsr Oklahoma in potential penalties placed at risk, on an ann~~a i  basis, under 
the performance plans represents a meaningful incentive for SWBT to maintain a 
high tevel sf performance. As a percentage of the applicant's in-state net return, 
i fx~se penalty plans place the same amount at stake as the plans adopted in Texas 
;and New Yark. We thus disagree with commenters that suggest that this amount is 
snsu8icient and fails to provide adequate assurance of SWBT's compliance In the 
hutre, The performance plans adopted by the Kansas and Oklahoma Comrnlssionis 
da trot represent the only means of e~~suring that SWBT continues to provide 
ncrndissriminatary service to competing carriers. In addition to the $45 million in 
Kansas and $44 million in Oklahoma at stake under the Plans, as noted above, 
SPJBT faces other consequences if it fails to sustain a high level of service to 
rmrnpeting carriers, including: federal enforcement action pursuant to section 
271(b)(6); liquidated damages under interconnection agreements; and remedies 
asswiated with antitrust and other legal actions. 



&&~&gg~Q&~&&~~~&q at Par. 274. As noted, the KansaslOklahoma Order indeed 

f-a:+K-iS $~ugg&sfians From other parties that a 36% level is not adequate. However, the FCC 

d&k% i?Qt C/FS arry evidence supporting that number. In fact, in the same paragraph, the 

FcG 2!ppB@fs Zo ;xcknowledge 11wt it is uncertain as to whether the 36% cap is adequate by 

$jbff?g 02'4 t . ~  say that there are also other remedies available. What the FCC is saying is 

VT@( Qf.xay Rape 36%0 is adequate, but if not, they hope that the other consequences faced 

k$v i t ,E@~ w4d 1% sufficiant incentives to ensure that the ILECs do not abuse their market 

fl@$v8r Fwraher, the FCC does not provide any reasoning why an unlimited cap would not 

&a q$sraprrate tlnduubtedly, Qwst 's  proposed new cap of 44%, would not be rejected by 

#O &% b@i#g axcsssive, in factthe FCC has never found a recommended cap to be 

f~~~~ Owing so would be entirely inconsistent with the FCCs own criteria to prevent 

&&ck~f$ding, PO summarize Staffs position: 

a The FCC has not found solid evidence supporting a 36% cap. 

d T ~ B  FCC rfself expresses some uncertainty regarding the adequacy of the 36% cap 
Xrn tight of the FCC not knowing if the 36% cap is adequate). 

f$rvsrie the critsria set forth by the FCC, and in light of the fact that no one knows 
v~hs&t r ~ v e i  of cap is adequate, a higher cap would be less likely to be too low to 
grsvrde the proper incentives than a lower cap. 

a An urrirrrliled cap (such as is proposed by Staff) would entirely eliminate any doubt 
that 9ha proper incentives are provided. 

j$%UE 8: OTHER CONSEQUENCES PROVIDE ADEQUATE INCENT GVES TO 
PREVENT BACKSD,IDING 

t3we~;r arguaa that other consequences ("risk of federal enforcement. action") will provide 

%~~ftz~z~jnlc inwr~ttara for Qwest to not backslide. 

' I - ~ I  etazyrplc, ttc 1.f.t' rt'ccntly i~pprovcd a cap oi'44?4) In Gcorgia In the hlemormldun~ (Iplnion ant1 Ordcr. 
p a i r i i t ~ o ~ .  I3ollSouth I'clccnmmunlcntlo~~s, Inc . and 13cllSouth Lonr, Illstnr~cc, Inc i'or 

8 , ~ , A A c i c s  In Cjetrr~ia and I.oulsiaria, WC Doclict No 02-35, I-CC 02-147, T 206 ( h l : ~  
*_ 

, ;; Y : .; $~gk~@.fi-j~L~gi \ I  i 1 1 ~  I23,rdj 



STAFF RESWNSE 8: 

Thsw~y QSMBS~ Characterizes the consequence is telling. Qwest does run a "risk of 

[&claret @r;forr=emt?nt action, but nobody can gauge what that risk is. Stated another way, 

[>w@$t, may bo exposing itself to a great risk of federal enforcement actiun if it does not 

~aMp?y. but conversely its risk exposure may be quite limited. The reason nobody can 

@Bug@ wirat risk Qwest is subject to is that nobody knows what the FCC will or wilt not do 

giv@n nt~ncampliarrce, or even what the FCC considers to be noncompliance. There is no 

%@t: af cotnpliar~ce star~dards that immediately trigger FCC intervention. This lack of 

st~ndards creates great uncertainty in that all state commissions can really do is hope that 

the FCC ::~l;uili intervene in a timely manner before CLECs start to go out of business in their 

%48%1~@ - a very risky proposition. It the FCC did not have certain standards or guidelines, 

aegrtgu defming far state commissions when federal action would be taken, perhaps this 

Commrssisn could rest easier with Qwest's proposal. However, this Commission has no 

rdd18 wh@n to expect the FCC to intervene on behalf of South Dakota consumers or if the 

F"-'C wvdaldfd ever do so. 

Further, South Dakota, being one of the smaller states in terms of population and 

nurnber of laeal access lines (ranked 48th) may not he given the same level uf attention as 

is~*Q@r states such as New York.' The FCC did intervene when Verizon lost 80,000 orders 

fa H64v Yark in the first several weeks following Verizon's entry into the long-distance 

iirrark@l gand clnly a few weeks after the FCC said Verizon had achieved checklist 

campl~a#c@ Staff Exhibit 5; Vol. VI, pp. 201 -203. If that is what it takes to get the FCC to 

d@b@rmi:le that Federal intervention is necessary South Dakota could be in trouble, as 

WaBDQ lines in South Dakota constitutes nearly a quarter of all of the lines in the state. 

Qwast argues that a hard cap is sufficient due to the risk associated with federal 

tfir@rvafllian, but that argument does not consider the risk taken by the Commission in 

sdcipflng a hard cap. 'The Commission would be taking an enormous risk w~th  respect to 

t i$  duty to protect the public interest by hoping that the FCC would intervene and put things 

ill,.,"^"'T~~ nrrl.w-v------ 

' i t ~ i l ~ i , ~ * l i ~ i i :  t o    he I:C'C:'s "Trends In 'Yclcphonc Scnl~cc" rcleascd M:iy 22,  2C)02 



t3@% shc>bii& +if@ hard cap not be sufficrent to protect competition in South Dakota. 

Qb*mg~dgy tha Garnmissjon is not willing to run that risk - allowing the FCC to take 

r@$p@trsr$~faty for- pratscllng the publ~c rnterest in South Dakota - as it has taken a hands-on 

$@&PW{B$%I OO Pl%s rnattw f r r ~ r n  the start. 

@ 3: ZONE OF REASONABLENESS 

t,$#@$t cc~ixtteptds that ffw numerous caps they propose fall within the FCC's "zone of 

~4!@&on@Bfienbss ' Fu~tner ,  Qwest contends that there is no evidence to suggest that when 

4 a$rn6?$ ta Qwed'r; liability, "mare is better." 

STAFF RESPONSE 9: 

Tf3if '":an@ of reasanebleness" is totally undefined. There are no lower or upper bounds to 

$rig5 "rgna " Stat'f argues that in order to rrreet the FCC's cri'teria, the complete elimination 

s3g1 and alf ather mechanisms that would limit Qwest's liability fall within the "zone of 

rso%~~@$!en@s8 " As noted previously, the FCC has never rejected a recommendation on 

f%@ basid $ha! ifia sap was too high. 

bynth raqect to the "more is better" issue - Qwest admits at page 11 of its brief that 

is  7% wrilrag fa aQrss tn a higher upper limit (44%) on the cap in order to address parties 

$arlr:#$rtTs, @;and i~ allow the Commission to protect the public interest. If rnore is not better, 

wufBt"i'i Q\YBs~, have addressed parties concerns by offering to accept a cap that is lower 

%&so 38%7 Claarly, the higher the cap is, the less likely it would be that Qwesi could 

qb$or$ th@ penatties associated with noncompliance and still remain profitable. What is 

?nt%sir-ig with Xhe latest proposal, and all other proposals that advocate a ccip, is any 

@~rd@;f?c@ arr th@ record showing that the higher 44% cap would be sufficient to accornplrsh 

f R s  gaar a1 prsuer~ting Qwest fram backsliding. This is due to the fact that like the 36% cap 

g-rt?"$as@d by Qwest initially, the 44% cap that Qwest negotiated in Utah is cornpleteiy 

"bz~tbappafi~d, "/%is glaring omission leaves the Commission, and the other parties to this 

p~f;%~wabrrrg wondering if the establishment of any one of the caps proposed by Qwest 

w3~r3d d s  the la& Qwsst has consistently - and inappropriately - attempted to lay the 

i j~~dgr r ;  of proof ra~arding Qwest's liability at the feet of the other parties. It is Qwest's 

t$t~~~d8~11t;2 pgi>~otiide the Commission with the solid evidence that Qwest criticizes other 



p;%r21as far not pruviding. Staff has provided all of the evidence it could with respect to the 

ws%i13?@ i f t a d ~ q ~ a ~ y  of Qwest's proposed caps. This is due! to the fact that Staff does not 

W&@ ;tm&~ei to Qwestls post entry business plans, marketing plans or projected internal 

rate of rifturn. it is therefore irnpossible for Staff or this Corrimission to make any 

d@f@tmrnatrsrr regarding the adequacy of a 36% or 44% cap. An unlimited cap eliminates 

:he pot@flital tisat Qwest could (based on these factors) remain profitable while 

$imuftarsesai?siy avaidirlg tts section 271 obligations. 

AddiFlonally, at page 14 of its brief, Qwest describes an instance that occurred in 

t4sw Voek in whrch Belt Atlantic began a pattern of non-compliance immediately after 

rd$?cetvrwg s~idion 271 approval from the FCC. Only after increasing 8ell Atlantic's liability 

tq@% ti18 FCC able 20 bring that ILEC into compliance. Thus, in that case, "more was 

P&il@f " 

tS8UE $0: QWESrlS MARGINAL GOST OF GOMPLEANCE 

Q%Y@%% 8rgues that no party submitted evidence as to Qwest's marginal cost of compliance. 

STAFF WESPQNSE I D :  

TPse patares dc, not need to calculate Qwest's marginal cost of compliance if the QPAP is 

pra$?drfy dasigned, which is lo say with no annual cap on payments or a cap on escalat~on 

sf p@yprrents for individual performance measures. It is not surprising, therefore, that no 

p~rttes submitted such evidence. The only party that rieeds to calculate Qwest's marginal 

c a ~ t  of cstnpliance is Qwest, which is the only paey to this proceeding that has the data 

ar'nd jnformation needed to make the calculation. Nonetheless, Qwest contends that it is 

t?@l able fa perform the necessary work required to determine its incremental costs of 

ccimplying, This argument does not withstand close scrutiny given that Qwest routinely 

uw?ber%akes such complex tasks as estimating casts associated with the provisioning of 

unkurrbl6;ct network elements to CLECs throughout its region and preparing tax returns that 

?squire assigning costs for capital equipment to multiple jurisdictions and multiple years. 

%i@R concedes that such analysis is complex, but does not concede that Qwest cannot 

p~f lor~n  ths  analysis necessary to provide at least an estimate of its marginal cost of 

c3frapfiance Qwest makes contrary assertions about what Staff has said, but reading the 



mtrr@ty af SStafTa comments and testimony rather than the selected and edited portions 

~iZ&r;d $y Qwest wjil show Staff's position in this matter. 

Fatrif?emore Qwest's attempt to focus the discussion crn whether it can or cannot 

&&i~%if~to 11% casts of complying is beside the point. The issue is whether the benefits to 

Dw8~t of' nat complying, and thereby suppressing competition, exceed its costs of not 

66rrr-plying. No party has submitted evidence as to what those benefits might be, including 

Qiv@sS Agaln, i-in party sther than Qwest is in a position to undertake a calculation of 

4F1~9e Mnefrts. And again, it is not necessary for any party other than Qwest to have at 

tgg%$;.b a r;liiabfe estimate of those benefits. It is not necessary for other partias to take on 

Xbs tasft a% long as the QPAP provides the opportunity for the marginal cost of not 

monplying, that is annual payments and individual payments, to rise until they exceed 

tha.tss@ ?.ber"l@fits. "This amount could be 36% of QwestJs net ARMIS return, it could be 6%, or 

11 ~ ~ u l d  b@ 6696, No matter, when the cost in the form of payments for non-compliance 

axcmds the benefits in the form of profits retained from suppressing competition, then, and 

Oszly than, can the Comrnission be sure that Qwest will have incentive to comply, If 

@aym@nts are c~pped, then the benefits may exceed the casts and Qwest will see the 

r8Qonaf wmrse of action to be noncompliant. 

As for Mr. Stacy's statement that such an analysis of costs and benefits would 

~ ~ ~ Y O I V @  "speculation," all complex business processes involve speculation, as no one can 

grMi@t: the firtura. Even Mr. Reynolds admitted that Qwest's involvement in the 271 

pracsadings involved speculation on behalf of Qwest regarding what the costs would be. 

VoT 1V, P, 154. Obviously, Qwest decided to absorb those costs in order to receive the  

ber?afits associated with 271 relief - exactly as Qwest could decide to absorb the costs for 

nanctamp2t8nce that would occur under a hard cap. 

tS8GE q.O: WHAT QWESP PAYS FOR COMPLIANCE IS SOLELY WITHIN BTS 
CQMTWOL 

%tfwf?%t argues that what Qwest pays is not entirely under its control. 



STAFF RESPONSE 1 2  : 

" f h e  elimination of the cap does not penalize Qwest. Qwest can linlrt tfs paymarits by 

camplying v\;ith what it has pledged to do, By refusing to accept an uni~rnited cap. Qwest rti 

sskrng the SD Commission, SD CLECs and SD consumers to bear the rrsk for Bwesl's 

patsnfrai non-compliance. Additionally, Qwest's incenirve to take sieps to ccinpi): woijid be 

severely diminished if Qwest's exposure is lim~ted by a hard cap 

ISSUE 22: TIER 2 PAYMENTS 

C'We-st argues that the trigger for Tier 2 payments should n01: be one month of Ron- 

~ompiianl perforn~ance. 

STAFF RESPONSE t 2: 

Qwest argues that Tier 2 payments should not be made until three consecutive;! months OF 

rim-compliant performance is recorded because these payrnents are an additfarrat 

incentive beyond Tier 'I payments, are paid at an aggregate level, and da no! serge ss 

compensation. Qwest also argues that the delay in repottirig results and the subsequenr 

leg betwe~en learning of the results and addressing non-compliant perfarmance rnaktr :he 

t47ree-mon1th tr~gger appropriate. Qwest fails to provide support far these urasubsiarrtrated 

arguments. Accordingly, Qwest has failed to justify its proposed three-rroontfi trigger 

The! Qwest QPAP Brief gets one thing right when i t  says the nature of Tier 2 

payments is to motivate behavior. The main ptirpose of Tier 2 payments is to serve 9s aiz 

incentive to motivate Qwest to provide cornpiiant performance far the bene?tt of the  

ccrrnpetitivc:, local market in the state. The three-month trtgger weakens :he ability of Trer 2 

payments to perform this rnot~vating role. 

Firsit, the three-month rule introduces delay into the process of Bwest makir~g 

paymcrnfs for poor perfarmance, delay that benefits Qwese alone and 1s at 6dds tv1tf-1 t r ie 

FCC's third important characterrstic of sufficient performance enfarcement mechantsm 

Spsciflcally, the FCC has indicated that a sufficient performanee assurance plan should be 

able Po detect and sanction that poor performance when i t  occurs & j L & ! ~ ~ t ! u ~ & - ~ ~ Y ~ r &  

Q-, Par. 433. Admittedly, detection and sanctiarl cannot be simuitaneous given the 

limits of the data collection and analysis system. However, addirrg t\rtfo marrli-rs !a $he 



t3r~ak betweerr poor performance in Month 1 and payment, as Qwest's praposed three- 

manth trigger does, means payment occurs in Month 5 instead of Month 3, an ouicsmt; 

that only fl~rther severs the important link between detection and consequence. 

The lag also postpones the moment when Qwest will have to take steps to upgrade 

arty #on-compliant performance. Qwest will have the opportt~nitry ta wait until the khrrd 

~onsecutive month of nonconforming performance is reported. Then, foliowing Qwest's 

logic that it takes two months to effectively respond to poar p~erforrnancc due to the need !a 

hlre and train personnel, it is likely that correction might crcctrr in Month 5 rather than 

Manth 3. tt is very difficult to understand IIQW Qwest thinks this argument helps ts 

@slabiish that the three-month trigger is a necessary ingredient in a p/an whose purported 

guais are lo detect and sanciion poor performance when it crccurs, ta incent cul'npffant 

performance and to provide assurance that local markets will remain open. In fact 

Qwest's arguments only help to establish how the three-month trigger damages the 

~ff~aiweness of Tier 2 payments and consequently, how the trigger weakt;r?s Qtwest s 

propased QPAP . 

Qwest's argument that the Tier 2 trigger should be st3mething less than rtnm@d!8te 

has two prongs: Tier 2 payments have a different purpose than Tier 1 payments and 

awest's ability to detect non-compliant performance is poolr. 

Qwest states that Tier 2 payments are an extra incentive, whereas Tier vpaymenrs 

which da have a I-month trigger, are compensatory in nature. Qwest's argument tgnores 

the character of Tier 2 payments. 

Tier 2 payments exist for two different reasons. One kind sT Tter 2 measure reflect$ 

the limits of record-keeping systems. Performance on behalf of indlviduai CZLEC- a tdnnot *- 

be tracked by these systems. Therefore, payments far non-compliant perbrmance are 

determined by the aggregate Qwest performance on behalf of CtECs arid directed ba ;he 

State. 

The other kind of Tier 2 performance measurement has a Tier I counterpart The 

purpose d having this extra payment is to avoid overcompensating CLECs, yet strfl 

creating sufficient incentive for Qwest to comply. The need for this second type af H@r 2 



payment is explained by the fact that the profits CLECs will earn in a competitive market 

will nat be as large as the profits Qwest earns as a monopolist. Thus, the amount 

noesssary t~ compensate CLECs for lost customers caused by non-compliant performance 

cs not $u%ci~nt to offset the gains to Qwest of suppressing competition. Hence. a Tier 2 

peyrnsnt directcd to the State rather than the CLEC has been created to keep Qwest's 

total payments sufficient ta account for this difference in profits for the companies. This 

typo of Tter 2 payment can be viewed as the loss to consumers of competition failing to 

take held due to nan-compliant performance by Qwest. 

Hence, Qwest's argument that Tier 2 payments are only an extra incentive does not 

hgld tip under investigation. To accept Qwest's position is to accept that consumers are 

not as important as CLECs when it comes to being compensated for non-compliant 

perfomlance or to agree that CLECs need not be compensated immediately for non- 

campliant performance through systems that lump all CLECs tagelher. 

awest also argues that a longer trigger is needed before T~er 2 payments begin 

because jt wrll learn of the non-compliant performance only after' the passage of time. 

Believing that Qwest will somehow have 2 months of failure behind i t  before it knows tt 

stfarns credulity. Qwest is a sophisticated organization. It will learn of ncln-campiiant 

perfcirmance well before the 30 days it has to report such performance. To beiieve that 

Qwest ~ t i l  require as much time or more to start lumbering toward a soluticrt also reqttires 

s@@tng Qwest in an unlikely light. 

in summary, a l -month trigger for Tier 2 payments is fair to CLECs and consumers 

# l i b  because it recognizes their interest in having non-compliant perfsrmance detected 

and saridioned when it occurs. It is also fair to Qwest, despite Qwest's protests that rt will 

bs alw@ to uncover Tier 2 failure. 

ISgUE 5 3: ESCALATED PENALTflES 

Qwest argues that limiting escalation to six months is appropriate 

STAFF RESPONSE 13: 

The Colorado Hearing Commissioner rejected Qwest's argument to limit the per 

OC~iJfletlce payment amounts to the SIX-month level. The statement explaintrtg the 



dmsron expresses quite well the reasons for rejecting Qwest's proposed 6-month cap an 

Qwest's argument to freeze escalated penalties makes no logrcal sense. It 
bases its argument on the simple fact that the escalated payment would 
potsotrally "dwarf' the cost of the service in question. This argument misses 
the point that the payment escalations are meant to be a balance between 
ctxmpensating the CLECs for their losses and ensuring that the penalty is 
I-rigt~er than the amount that Qwest is willing to absorb as a cost of doing 
business. Since the value to Qwest of suppressing competition in a 
particular rnarket rnay "dwarf' the cost of the relevant services that Qwest 
shot~td be selling, sometimes the escalation may have to be significant to 
motivate Qwest to perform. Although the idea that Qwest would rationatly 
evaluate whether it is more valuable to absorb penalties and retard 
wmpetition or to adhere to the law and avoid penalties is still purely 
speculative, one of the underpinnings of this performance pian is to ensure 
ahatthis type of strategic action is deterred. Continuous escalation of 
payrnents for continuous poor performance should help prevent this strategic 
activity 

j j ~ - ~ f - " @ w ~ ~ g ~ , g ~  of tkie lnvestiaation into Alternative Approaches for a Owest Corporat~on 

~ . q @ g ~ f ~ w & & ~ u r a n c e  Plan in Colorado, Decision No. R01-997-1, Docket No. 01 1-04'; T, 

( - ~ $ ~ ~ j : @ & ~ + r r n a n  Assurance Plan), dated September 26, 2001, pp. 59-60 

~Jlrlle%t BJSO states that continued escalation beyond six months { ~ i t t  create an 

enc;;eninva far CLECs to create non-compliant performance, or to game the system Qwes? 

uses seledive quotations of Dr. Griffing to create the impression he endorses the 

pfobabiliPj, of such an incentive existing. As Dr. Griffing did not testify before this 

Cammission on this issue, the transcript of his testimony entered into evidence by Qwesl 

a3"iotAd be read in ~ t s  entirety to obtain a correct understanding of his views reiated to this 

matter Qwfsst's Exhibit 80 

F'rnally, Qwest ignores a key characteristic that must be necessary fc; parties 

ait@fl.r@t~ng to cause noncompliance to be successful and undetected its behavior must not 

b~ sbsarvable CLECs participation in the system will be recorded at every step, so lt IS 

=**a :; t b  antithesis of an action carried out in secret. For example, a CLEC att~mpting to create 

mi%$@& f ~ r m  order confirmations or missed installation dates could submit a month's worth 



of orders on one day."ven if successful in causing Qwest problems, the ploy would be 

easily detected because the pattern of a dramatic spurt in orders followed by utter 

rnactivrty would be there for all to see, especially Qwest, which couid then resort to the bad 

faith pravision of the QPAP for relief. 

QweSt argues that there is no support for sticky duration also noting that Mr. Antonuk 

b u n d  it to be inappropriate. 

STAFF RESPONSE 14: 

As noted in Qwest's brief, the Wyoming Commission differed from Mr. Antonuk on this 

rsshie. R'le WPSC's reasoning was sound and should be adopted by this Cornmisston: 

10. The Workshop Report on the QPAP advocates that payment levels should 
de-escalate after a certain period sf corrected performance. The argument 
seems to be that lowering payment levels should be c~nsidered a reward for 
goad behavior by Qwest. We disagree. The actual reward for good behavior 
should be not having to make payments under the QPAP because Qwest's 
performance complies with it. The idea of encouraging good behavior and than 
Isssening the payment for bad behavior as a reward for an interim period of 
good behavior is a perverse incentive. Wle therefore decide that escalated 
penalties should be "sticky." That is, once a payment has escalated to a level at 
which Qwese complies with a provision of the QPAP, that particular payment 
should remain at that level. Again, compliance should be rewarded and this is 
the better way to encourage this behavior. The QPAP should not lend ifself to a 
"cast-benefit" analysis under which the price of r~oncompliance might be 
weighed and found by Q~vest to be an acceptable cost of doing business. 

kk,w-Mgt&er of the Application of Qwest Corporation Regardinl; Relief Under Section 27 1 

~f,& Federal 9-c;feccrrnrnunications Act of 1996. Wvornincj's Participation in a Multi-State 

&$&~r~.271 Process, and Approval of its Statement of Generailv AvailableTerms, Dccket 

Ma, 700Qel-A-00-599 [Wyoming) dated January 30, 2002. 

Staff's position is that Qwest can completely avoid penalty payments by camplying 

"?'he example completely ignores the efTect on customers of having orders for business 
wi th  rlze f:£,E,C held for weeks at a time so that the CLEC can submit a c111ster of orders large 
rrnclugh to over!oad Qwest's systems. The custorriers would desert such a CLEC in droves, 
nteaning its incentive to engage in such behavior is nonexistent 



w1tk-1 Qnr; standards to which it has previously agreed. The QPAP was never intended t5 

r@vvi;lrd QWBS~ for meeting the minimum standards but rather as a means of keeping Qwesi 

from acting in a discriminatory, anti-competitive manner. 

#$SUE 45: SZX-MONTH REVIEW 

Qvtre~t prnpases that the 6-month review follow language developed in Utah but not yet 

adupled in that state or anywhere else. 

SFAFF: RESPONSE 45: 

Tjra Nebraska Public Service Commission recently adopted language governing the six- 

vionth review that retains the right of the Commission to control the process. Staff 

re~ammends that the Commission look to the Nebraska QPA? for model language for this 

p~avtsion. &e& Ir, the Matter of Qwest Corporation Seeking P~pproval of Its Revised_ 

S@rfka&nLof Generally Available Terms and Conditions (SGAT) Pursuant to Section 252(f) 

g J m g $ @  T~lecomrnunications Act, Application No. C-2666, Revised Exhibit K to the 

Staternerrt of Generally Available Terms and Conditions ( Nebraska Order) dated June 10, 

2002. 

As proposed by Qwest, the QPAQ six-month review is short of procedural details 

arrd leaves too much power in Qwest's hands. The QPAP does not outline procedures 

pmtedrng the due process interests of all parties, including CLECs. Finally, the QPAP 

rncitides the application of a "collar" which Staff would argue that this is not something ihe 

Cornrn\ss~an would want to implement. 

The Csmmission must have final authority to any changes in the six-month review 

process Lct allow the QPAP to change as necessary to ensure that cornpetition in the state 

~ontrnutss to develop. The Commission has and must retain the capaclty to change any 

skment of the plan as needed for our state. 

This is an especially important issue for South Dakota. Small CiECs or larger 

@l,EGs with small volumes may find that the CSPAP developed in large part by bigger 

companjos in a muitistate process was designed for higher volumes or bigger companies 

and rs inadequate in the developing competitive market in South Dakota. If so, the six- 

mantt.1 revrew process should be available lo  the affected parties to request the 



Cl=urnmi$sion ta rnod~fy the QPAP as necessary to remedy any ~~lequ~t ies  djscovered aRer 

the ptan has been functioning in South Dakota for awhile. 

fSSUE 36: OFFSET 

Qwest proposes language developed in Utah concerning Qwest offsetting other payments 

with payments it makes under the QPAP 

Bsth tf7& Nebraska Public Service Commission and the North Dakota Public Service 

Cammission have adopted offset language recently. The South Dakota Commissioi-i 

shalald turn to these QPAPs for its model offset language. 

25. As to Qwest's provisions regarding offset, it is clear 
that double recovery for the same damages IS teyalljr b'arred 
t-20wevert offset is a judicial concept for the finder of fact io 
consider to assure that an aggrieved party does not receive 
double recovery. The Commission questions why Qwe!;t did not 
adopt the Texas PAP language (also found in the Colorado CPAP 
and Utah Advisory Staff Report) which does not preclude Qwest 
fmm argulng for offset in the relevant court of law. However, 
BS stated in the Texas Plan 5 6.2 "whether or not the nature of 
damages sought by CLEC is such that an offset is appropriate 
wiif ba determined in the relevant proceeding," not unilaterally 
by Qwest in this proceeding. 

&&[a-Order, QPAP APPROVED AS AWIENDED, dated April 23, 2002, 

Qwest argues allowing it to enter the interLATA market will result in savings for 

consumers, which is consistent with the public interest. It also argues that atlowing a E30C 

t~ enter a state's interLATA market serves to spur entry by CLECs into lacai markets 

which atso results in savings for consumers and again is in the public interest, Finally 

Qwss'l asserts that the long-distance savings in the New York and Texas rwarkets as 

td@nti.fiec=f ir.r the Wausman Study "... depend only on the addition of ihe BOC as s 

aamp~titsr in the long distance market, and hence do not turn 01-1 checklist compiiancf . I '  

Q w s t  Corporation's Opening Brief on Public Interest, pp. 8-1 3. 



Qwest offers as support for its assertion that allowing it to enter the ~nta;rtATX 

market will be in the public interest the following quotat~on from the FCC's @&!1&6.!-8r?h; 

Mew Y ~ r k  Qrder, par. 428: 

BOG entty into the long distarrce market wril benefit conslmers and cornrJetjlit~n 
if the relevant iocal excnange market is open fa campetilti~n cunsisi'enf ii~itfi i"h2 
competitive checklist. (Emphasis added.) 

In this passage the FCC is recognizing that campetition m the; ismt n'i8rifef 2nd 

competition in the interlATA market are interrelated gjven the high IfkeliiGEaad !hat a company 

able to operate effectively in both markets will be a strong camyretktssr $3 hait? rnarkeas Tna~s, 

to grant BOC entry into the long-distance market before its ioczi r.natfc.e:s are eifec%rv$ly 

opened to competition would not be ir? the public interest becarsjse the BOC would be Ehs acly 

company able to operate effectively in both markets. Savings tcs consumers Src,ar.a; itcrcraas~d 

long-distance competition would be short-lived in such a situation as the BOG gained markat 

stlare and came to dominate its rivals. On the other hand, if other c~mprunias cauid aW~r "Eie 

bundle of local and long-distance services that a BOC grafzked Sectros 277 !%Pelis! ceulB. 

consumers could reasonably expect some or all of such befiefits; as lav8et prrcxs, more chor~e, 

and better service to ensue In both markets. 

Qwest's explanation for why CLEC entry inlo Xhe focal n ta rk~ts  in Ne-@ ?'a% 3i~ere83~;78 

after the BOC Verizon was granted Section 271 relief sirnilarty Ignsriesj 8s s f;actaa the spar*sbng 

of the local markets that Section 271 checklist compliance is ifitended am brrog ahsilt, T h ~ t  

CLECs increased their local market share in Mew York after Ver'izan entered the fang-drstanse 

market is indisputable; that the cause of the increased CLEC activity was $isi:nors's t ~ n g -  

distance entry 1s not. An alternate explanation is that C L E O  believed they had a raasailabrd 

chance to compete in the New York iocai market only after Verito;:  pena ad ~t to them 

effectively by achieving checklist compliance. Since checklist eompf~ance and Veria~n sntry 

are so close together in time, it is impossible to say tihat one or the athar was tha %a:@ cause 

of CkEC local market entry. 

Qwest is dead wrong in its assertion that the Hausman Stcrdy den~onsisat$$ that rile 

savings in the long-distance market depend only on Verrson entry into fot~g diasi8t.tce Fi38 



absence of other variables from the study preciudes dravrng a'ty caatdustan .;i@o,j! :heif 

contribution to the savings, and it cerkainly does n ~ t  prove th;at anfp Ver~zon emry  ad an 

effect. A more complete study would aliow some insight iRtQ t h ~  retatiue 3 t P % ~ Q t ? 3 5  32 em 
factors affecting long-distance market competition. Voi. V1, pp 'f59-'tS%: Slag E m k i t  4 

Staff does not dispute that Qwest entry into the !~ng-d!~fd~nce market !?as We p.r)tea?raal 

to lead to savings for consumers. Staff merefy wants the Cammisisron ts 1 7 ~ ?  ~f@m~t?~fi,ir@iy grmt 

Qwest approval, which is to say prior ta the demansttatt-sn a9 checkiisl ~.omp[st$siice The? 

Hausman Study argues for a watering down of the checkiist c;dtnjsirance standards '?-Re ft&e% 

of the Hausman Study cast doubt on the conctusions QWBS'~ dr"8M frana rt, w b  -- %Bak 

request for leniency from the Commission. Mareover, the ~30mpietaa~ at t t r ~  RQG Q5% "ssit 

rneans that the time for evaluating checkfist compliance has arfivived '$'nsr;i~, &trh$sst GW $t=~od 

on its performance on that test rather than attempting 10 ~bnv i??~e  tR@ C Q F B ~ $ $ S ~ B ~ I  "a j@ft?bf~ 

the standard as set forth in the Act. If Qwest meets that standard then rts errtry inR> $Re long- 

distance market will serve the public interest. 

I!!. COMPLIANCE WITH SECTtON 27"fqc)fq')l[lA) 

In order for the FCC to approve a BOC's applisatiur, ta pr~vidw rea~iregr-a!? ~~tarLkf+? 

services, a BOC must first demonstrate that i t  satisfies rAa fetti$~teanant% a! ~~tkiiu"~ SBCO~U~B? 

271 (c)('l ) (A) (Track A) or section 271 (cjf 2 1)CB') (Track 8) 47 bi %-C !j2729i tejf 11, 

To meet the requirements of Track A. a must Rave i.rztsrcao~@daofr 3$jfB@tT;@$?t5 

with "one or more unaffiliated competing provid~rs of i:teF&;pRena ex~hang~  3e.uuca tho 

residential and business customers-" & The FCC haas furthas haid that a @Gel_: i13ki$t BZ?'~,"~*~V 

that at least one "competing provider" aconstltutes "arr actual GBmrrrerc+& a~teiU?taF'i5~c: rt5 

BOC," which a BOC can do by demansirating that the P Y Q Y ~ ~ J G F  &@r$%% * r n ~ ~ $ &  ta"r&~ ;i (it? 

* + minimis number" of subscribers. SWBT Kaf)s&~&fi$h~m.~~,~~'g~f par 42 s9$~z$j9g 

Ameritech Order Par. 78 (1 997). 

The FCC has interpreted Track A not to require 8any partkcut8r !&%el 3f artick30 

penetration. The United States Cawrt of Appeals far the Btstncmt @nlkarrb:s t.la% 

that the Act "imposes 170 volume requirements for sa8isfacti~n sf Track $4 ' $g~i>t 



@mmunications Co. v. FCC, 274 F.3d at 553-54; see also S~,Comr?4umaI~~~~~~ii.ii& 

FLG, 238 F.3d410, 416 (D.C. Cir. 1998). 

Staff would agree with Qwest that it satisfies the requirerrrenis of Track A in S~l;tkl 

Dakota. 

fV. SECTION 272 SEPARATE AFFlklATE WEC;PUiW@MENT!S 

Section 271 (d)(3)(B) provides that the Commission shall not approve a BOG-s 

application to provide interLATA services unless the BOG detnonstretes that the 

"requested authorization will be carried out in accordance with llhe requtremsnis of scc31ort 

272," 47 U.S.C. !j 271(d)(3)(B). 

Staff would agree that Qwest has demonstrated that it will comply writ2 tlls 

requirements of section 272. 

W. UNE PRICES AND "PLRIC SmANARDS 

Even if the terms of the SGAT were perfect and the QPAP prevrdad rrtcerttwa fw 
complete compliance, 'competition in South Dakota would nut flourish tf the prices foi 

unbundled network elements were not priced in accordance wi~th TTEtRlrf; standards 

These prices, therefore, are every bit as critical to the South Dakota tefe~~mrtri~nreai~oa'?~ 

market being and remain~ng open as the SGAT itself. Because many sf the GNE gi-'rc@$ 

listed in the  SGAT Iiave not come under scrutiny rn a f"EtR1C proceeding. St&f 

recommends that the Commiss~on withhold any recarnn~endation regarding Qvltc;s!'s 

Section 271 compliance pending the  resolution of Docket "lC62-098 S)RC@ tE'f@ 

Commission has determined that UNE prices offered hy @vest are rndsed Fsanssctetx wtth 

TELRlC standards, Staff wiil consider Qcvest to be In crtnf~rmence with fhat pag.trerwi8r" 

Section 271 - but not until such time. 

V!. 8SS TESTING RESULTS AND CMP 

The OSS final report and the CMP must be reviewed before the Commissiar; car: e?a&e a 

recommendation regarding the fourteen-point checklist as rt pertams ts a pubttc lrltarssi 

determination. 



YO!, LATE FILED CQNTRdaCBS 

it is Staffs position that Qwest entered into secret agreemerris with certain CLEC 5 t%al 

pruvided those CLECs with terms and conditions for inlerconnedron and access to 

unbundled network elements (UNEs) that were not made avarlain!e ta afi CLECs .hki$ 

vioitatirlg Sections 251 and 252 of the Act. A separate dootcet shohiid be opensC ta oquire 

into suck matters. 

GORlCLUSllEPM 

Staff requests that the Commission order Qwest to fife llhe numbe~ d FHat acGes3 

tines in the state of South Dakota on a monthly basis. Qaest presefitBy submtts +"ha.~thiy 

r@ports that inciude Earnings and Expenses (NLR No. I j, Bafar?ce Sheet { P v ? ~  84s '1 

Summary of Operating Revenues (MR No. 4), Operating Expetrts~s (MR No 54- Pzfinn:3ly 

Analysis No. 9. Depreciation Resene Balance Report (MA Gj, Gan5trur;tinn Expsf~dttures- 

Current Month (MR 211, the balance for account 2001 (plant in servim$, srZu3 arid 

equivalent employee head count, total salary and wage expense anrl SD Total Company 

Network Access Lines. 

Oavid L. Teitzel stated that as of August 31, 200L Qwest had 23"t,?c47 re:ari Irrlas an 
Soath Dakota. Exhibit 2, p. 22. SD Total Company Metwork ,L\,CC@SS tines, ffEm f7hs 

monthly report data submitted by Qwest to Staff for this darne! date wag 273, 380 

By April 2002 the Total Access tines had decreased by approxrtnrra6aEy 1'1, i?013 

Qwest appeal-s to be fast approaching the 200,000 retgit aceless lines @htch ts ~vb;;?t 

triggers the Commission's jurisdiction of local recr~rring and rionrec~krrr??g rates pa,t:se~a,rinF f3 

SDCL 49-31 -86. 

Qwest has not met its burden of establishirrg that Section 271 apprcrrvat wadid 0% Fn 

the public interest at this time. Qwest has not yet establist7sd that the !am1 r n a k ~ i t  in 

South Dakota is open to competition. As established in tl-iis bnsf, Q b v ~ s t  has a t 6 ~  nQt 

provided adequate assurances that the local n-iarket in Scluth Dakata vvi?l reman <:par? after 

Section 272 approval, if Section 271 approval occurs. The QPAF presented by Gwesi :s 

fatally flawed. Such a weak and ineffective plan will not yroperfy incent Qwesk ii-i foster 

and maintain local competition, and will cost South Dakota consumers ailxi busir.l@%ses T C J ~  



many dollars through the inefficiencies of monopolistic and anti-competitive prim ig and 

service. South Dakota cannot afford this outcome. 

Based upon the still existing deficiencies in the SGAT arid Qwest's resparse ihai it 

will wait Is address them in its reply brief, it is not possible for' Staff to conduct a ftnaf 

review of the SGAT at this time. That will not take place ~lnt i l  Qwest's repiy brief rs filed 

That, coupled with the problems associated with the QPAP, aind the yet to be dtermined 

UNE prices, maice it impossible for the Commission to make isn uncondittnnal finding wrthit-l 

the cantext of a Recommendation that granting Qwest's Sectran 272 Applimtiot"i is in the 

public interest. I 

Dated at Pierre, South Dakota, this / j f  day of July, 2002 

Respectfully Submitted, 
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ATTACHMENT A 

The follswing was submitted or! May 30, 2002, ta Qvliest far r'ts respa:-~e 

I. Section 6.2.6 Facilitator's Report (AZ workshap) 
CLEC may not reserve blocks of Q w s t  relephekne ~?ti%b$r~ e$c&g* $ 3 ~  

allowed by a Fede~al Communicatictfts C13~~t5,$r6~s a~der "Ber;Sf$-. 
First Revtsed SGAT and Secorrd Wearision 

The parties may not reserve blocics af teleph~na ~ l t $ m l b ~ i ~  ercecxf &:C+%C~ ti$ 
Applicable Law or regutation. 

On the record a statement was made that AX and CO ha:[$ 
workshops before the mi?"rtistate. i,e,, f&citrtstar% s s e g ~ ~  
Where did this language c k n p  come ftar~3 

2. Second Report - Workshop One 5115,'260"k 
page 32 - 2. Entrance Facilities as Interconnp",cfian Paiats 
On page 33 "Qwest should change thc; $GAT h ~ r s  ta~ retk~ct gals ;Gtw-c~"ri%n:t>:r"" 

Redlined Second Revision has na faOtp-aate f~$~a.dr~,g 2,~~B,sl~R:.~,~f~~e 
order, therefore can not: 2eII rF the 9 D. SGW7 prcks ej@ fk'3s Fr:~*%:&d~s 
Resolution. 

3. Paper Workshop Issues 31 19J20OZ 
issues Resolved During This *Wof&$ha@ tli;.aq$ : 3 9 6??%pac:ft3~% Gw$l% 
"Qwest has agreed to fhe S&ct:b~s: 20 $3 2 $6 #&~ti$iQ$ kg:& 

disclaims such iiabifity.'" 
Cannot teil if this has taken pfscs [attg:r.reit- %FzAi Ft-r%*; Rsv&!cw SGti ' 
and Second Revision §GAT a!! rsaa $he sema 1 

4. Page 7, Footnote 8: The name oS 1h8 CLE@ qu@%t;esrff\a~~~@ Bd% 3+%bl  --P1d::7i;et9 

to "Mew Ctrstcrmer Qw@%~safi~'ia~fjiii' 
Which state(s') agreed wtth this ~hg~;g@q 
When was this determined? 
Which companies agreed ~vitR this chan51~23 

5, Footnotes 13, 20, 21, 33, 36, 37, 42 and 44 Phis G;f:'23~%$t% afgeii?j$;i5 $$a$$ ~&?~&$RI:J~J 

consensus language 
For each footnote, provide the Tstfa%ag arsfofm,lt;a:; 
Which statejs) agreed wtih this c'~%~RQ&"" 
When was this determined7 
Which companies agreed witit t hrs &~a%ge'l 

6. Footnote 1 6 Facilitatar's Repart on Werrkstssp klc.ia pi~qt: 49, ~J; ,T?:  apse$ g,<:cal;l I ,??? 

from bottom. ''Qwest genaraiiy 2$$iz&?@d twth .J;?; ; t i ~~g3  :G;<;$,i> i 
Section 4.. " Only change tn the Regart $3 hs T::j$;~t':~$t ?a>- 

Need further suppo-cf for this cktstrgu 



7.  Page 21 - Miscellaneaus Charges 
The redlined version indic~tes tha 2nd fim sfi@ gt.3 5% I! ~:323ge3 ~i-  

some manner. What changed? 

8. Page 23 - Percent Local Usage 
The redlined version indicates th& sQfi@g%$$ t;$2lt-zr:3@j $13 @* s&.$ fr:r),": 

What changed? 

10. Footnote 48 - Where in Attachment: 3t ca% "tt%s ionmi$g4g gsi;:;.'sar; b~ 6 2 ~ ~ r - 3 "  

11. Footnote 58 - VVhere in Attachment 32 a n  fLha f@~f@s*gilb % l ~ : W - '  

**I 12. Footnote 67 - Facilitator Report, Workshop 0 ~ 8  $>&g"w 3$b - Cbiha?i",-:.j2e f: 

substantial change in thts provisiarj '' 
No language was sho~vn tn Ehs %%@par% 
Provide suppart Srsr the revtsian made & 51Ge"t.f 

7 FCJ t.3 - tip e, .;;3~~:yi +A %I& ..% C ~ C  $?y$\;3>,~? 13. Footnote 68 - references Faatw~te 67, whem BO feva3edI tr"i,- 

Why not reference F:ge$r;~g, $Xstvegt Egi?Y&iii t$ u ~ 1 . 2 ~  I b  *h+~l"i--i-% 

shows revised tanguega;? 

14. Section 7.2.2.8.12 -- see Frecttserq Qwest Exhd~a '15 @ikp t- h@+e$h* ~n $.%f~i::fi:r; 3 
agrees that this sedion %houtd Qa ~ ~ m ~ d a d  
What then would happar1 f& $@~%g~f is  7 2 2 $% 'I 3 t 7 ,; 2 !4 2 2 
7.2.2.8.12.3 and 3.22'8 "E2.43 
Section 7.2,2.f3.12,2 rey t@F$@$,:.1: i$@jbg Az ~ ~ 4 ~ a c ? l i : + $ f i ~ ~ $ >  ~'-z,,?:~,i$:~~:;.& 

Section 7.2.2.8 %,3 bms fevpgga ~ ( 3  #%%~;5$ gi~kf .@: ~*i*g~-'*k#i,tag~ f :5h4@p:3v4, : 

[deleted] 
Section 7.2.2.8.a.4 ~ 3 6  r ~ y r s ~ d  FQ f@tje~g @Q:sLf ~ s ~ ~ ~ ~ t r h , ~ i ~ S ~ ~  i:,r7?i:tp:-l$>fi 

[deleted] 

15. Footnote 86 - Where does this language cafl:e Es~l+~~%*.i 

Y 3  r k  p L 16. Footnote 92 - Complies with the Workshap ofit3 F~t;t?@r: ,:~+.FPP i $13ig+ ?:I IJ,gs,: 

made several detsXE change% Skua ~QG:L$:> ' 
No language was ~ f ~ ~ i d ~ d  
Provide suppa12 far $he m x ~ s d 4 f  rr;a"ireFi$ if%S$,$i$ 

\tk.j<$2&,@ q$T$.,'y+3 ,$<;+ Tr:= &, 17. Footnote 94 - "Qwest agree@ ta th~s  1~0dt$'5e$:!an ~ ' i  :??a* *.- '*-* '  

Which state(s) agreed wti;i~kr ik~s ef:&?gs> 
When was this cfeferrninerSi3 
Which companies a$dp,ed PSW3 chi3qq"fs' 



'1 8. Footnotes 95, 96 and 97 - " ge$#ti ~f p ~ % +  &:2332 $T%yk@;z@ i!:::-Pjs~.s,~ g4" 
For each footnote, prruvrde t$.zpe f%SF@+%+ing tnsi~Tc-dk$: 9;': 
Which state($) agreed with This ~ r " r b ~ ~ 9 2  
When was this determined? 
Which companies agsead with tha  5a8fige7 

1 9. Footnote 2 07 - "Qwest agresef 20 brtng 4b353 1~1r-gahg6 ~62121 $$%?A ad%!3:sikt -'+ .i 7 s s  - 
April 2002 Hearings.'" 
Which witness? 
If not in rebut&! agdayif, v&@f@ gag f-&f:iyz t ~ z - ~  p-,!~, yeT$.$ 6- :?+ 

found? 
20. Sect ion 9.3.3.5 The sec~ftd insee $8 t a ~ a  8 . t ~ ~ :  ~ & S T ~ , S ~ T  $1 9>>ij4z: ~ ~ v ~ p + ~ ~ +  $J#-:,?, 

66, page 24. Wihere d ~ e s  ;h@ f ~ g  tE)f8$% d:~y "3 FPYF- -, 

2 1 . Footno& 1 1 0 - "Qwesk $a bfjfig &FS S ~ $ ~ ~ ; 3 ; i z g ~ ~ ~  .a  SLY;^ S~,J$?* T$3ri;i3+3, ~$+?i , - .S 7T.i-g 
April 2002 Wearngs 
Which witness? 
If In r@&&& Q+@@?@ gp- f!2@ F@:~2itz ~ & g ~  fi-;/.$ ;-c~~;p:~-:~~~~~,y: :.,+ 
found? 

22 Footnote 1 'I 3 - Whch statefsj ~ ~ r ' a g b  F S G ; ~ ~  i t ~ s  i~873fi3~~i" 
When was thts lrn~isag@ 8~-@2e b;p:atl*;"' 

Whfch cornparases &srea$ EV&OR P:'rii-& 13:';-.3.~ri,3';;-4'"~~ 

23. Footnote 1 $5 - V$htgh s f ~ $ ~ g s $  agr@@& 'a4gzZb :%;p +;?:qf~$jp 

When was fhts Banguag8 ag$&@ *#;r~,"i? 

Which camparies agsz@@ ~ 4 4 ~  ~ R C B  ia"@&ig-3$ '1 

24. Footnote "f 7 - WWflich stategst ~grr~ad w;$?? @?& tt;!~,$i: YE":? 
When was this !8#@~8p-3 w?@@ '.E.@&I~ 
Which csmpanles @g;*e&;$ ;t&fi $!~bs 8;:q 4% 

25. Footnote 1% - Which s$aXe$sjagfa&~:ld~~+~t~~$ibi~~~ i ; ~ ~ ~ l % l ~ ~ * : ' ~  

when W38 $ht% ~ O ~ Q ~ , L ~ Q Q  a$3Z@@ iipQf'3 '3 
Which camparzws agPB&@ v&:& eiir~irA 1;23.3;;;;,3:+$e~ ' 

26. Footnote 15 9 - Which scaaefg:, g{Fgac 1p:t:7, T::; % "e-,~;" ; ': 
tiilhen was this $&iiplpD~age g q j f ~ e  ~ra~;. iht~ 
Which ~ r ~ ~ p d n r ~ ~  $$@@es -al;$> Sfy'i'lr .* * csr- 7 1 ? * 1  y- Z- ~ ~ ~ z e ~ '  .$-I 
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. . '  
P g r s u a n t  t o  t h e  Commission's prcceciura1 si::s::e~ci:;,;? 2 ?;:c 

extended b r i e f i n g  schedule established by t h e  lTL~rrntl!<s 1 -it: . i t  t -  l 

May 3Q, 2002, meeting, Midcon t inen t  Connun ica t ion~s  3:''rc!i k,::;? : : I * . ? I ~ ~ ' ~  ' 

files this b r i e f ,  

IMTRODUCTIOE? AND S-Y QF POSITXON 

r- 'L ' . .., ,- ?; ">; px:i.-3.'1~. t:o ~ c ; : i n c j  upon c h e  REOC's request. i i i L L G , ,  . & , - "  

;- $., ; *- ,. +- r-,"q7r .. +. ...; .> c. ).. T. .- ,.. ;_:;,s ~ r c ; . c ~ ~ c J i n g  is u l t i m a t e l y  n a k i ~ ~ q  r, , , . i . , , .  . , .. .. 



. , ,- re,?- ,,,,,ceding. Qwest zpparently riOW agrees >;:.'-Ti '.. . k. 1 1 -. :, .. 

it recognizes t h a t  " .  . . the F , ~ C  r 5 q ~ 2 i r i 2 i . j  t;; r , - - . - s , i  ..> ..,, c % *:: t.‘ +. ?i- b, 

-- relevant scate c o r n m i s s i a n  rsgazcing Tecc!: A% ji::,t t2.r '~~.;;;t'.stri"-~:: 

c h e c k l i s t .  " I  This being 5 Track .% v---...,-- > ,.-, G, c f+ - I-> :- 
... . 

> L . % . . . - ' k . . * F  :2:> 

+-4 should be disregarded as irrelevant by Z ~ Q  LJZETZS:~::;::. 

1 believe the Q w e t  S o u t h  ?:.zk.--- Lv -. . .:.A, :- ,c: -- 

+. p. ,,. ~ z n d e r s t a n d s  t h e  important:? of  #,,\: CV:: 

relationship. Our concerns, i - r~vevor  :-,as 15: 
do with the systems anc!, s y ~ 5 ~ ~ t ~ ~ ~ . ~  ~ " ' : C , ~ J B S ~ ,  li 

provicle to suppc3r-i their oe<=r;i . ' - - * -  P arid f '::!s:;k:'_.,: ! ? , . -  .ri.$ i, .... ~3 

our d e v e l o p m e n t  as inrended by  %el:, 

- - {fie also offered direct * - -  - * L , z . , - . s - t e  y-l;,.-:. ?*%I-'- ~ t 2 b  i- :Lc&$fzw+iy -*,: t, L?; ! ; L.*X4.: 

IsSue. In fact, :+e joined hT&"f th;?i:: 
UNE pricing. Sased un our e:.:pe~$+-.:".i::i~:;:; 
u~bundled n e i w o r k  elernents arid E31.'rZ-? i-rb 

. 5. ., I ,-, P f 3 r r 2 5 2 T;I+:-~; y*. i ,,il unacceptable n e t w o r k  ch r t r l  
. + , ,  table of our custorner szmplc is ~i.;i:.;.!:c:.s:a i:; 

on page 5 .  

. , As I stated earlier, :+.~e bs; ,asye I;~:!?: 

cooperation between Midconi~inefit snd QA~?::: 

b e e n  deemed complete, ;_he 1.5vaL -2: 

diminish. T h z i t ' s  w h y  we raised ~ i i?  



3 . 3  2 . 1 ,  comparability of t e r m s  for n s x  ~'LOQ;ICCS, 

s@zruLce q u a l i t y  r e s p o n s i b i l i t y ,  and  numerous QPRP issues 
i L , - '  
,,f,... i c  dclt.;rrninr;, what  happens  i n  t h e  f i l c u r e  i f  a n c r n a l  
k;u;:int?ss r e l a t i a n s h i p  f a i l s  a n d  w e  have  ncwhere  e lse  t o  
*.U A Thcsc a r e  l i s t e d  on t h e  n e x t  page of t h e  h a n d c u t .  

OL:X c c n c e r n ,  o f  c o u r s e ,  i s  t h a t  w i t h o u t  o u r  c ib i i i t -  :! 

:z i w t e r e o n n e c t  and  u t i l i z e  network o f f e r i n g s  from Qwest ,  
w e  c a n ' t  go t o  the o t h e r  REOC i n  t h e  m a r k e t .  T h e r e  i s  
: I  snd w o n ' t  be u n t i l  s u c h  t i m e  that adequa-ce 
+ z m : p e t i t i o n  e x i s t s  i n  t h e  m a r k e t s  t h a t  w e  serve. 

* - v$e sincerely hope ou r  r e l a t i o n s h i p  w i l l  cor i t lnue  t o  
~?;.~-:eit:;p a n d  grow t o w a r d  a  more n a t u r a l  v c n d o r / c u s t o m e r  . % .- 
a.l?l:.atif?nr;hip where  t h e  v e n d o r ,  Qwest, actually wants t o  
;-:r?i.L t>e cus tomer ,  Midcon t inen t ,  Inore services. The best, 
. l* 9 $ O   ell a customer more s e r v i c e s  i s  t o  dernsnserats 
~ ? * i r r  a p p l i c a t i o n s  o f  i n d i v i d u a l  s e r v i c e s  and  price t hen  
= ln? ,S~aCc i~~eLy .  And t h a t ' s  what w e  hope will happen goinq 

2 $r ru&z3  from t h i s  e x e r c i s e .  

yL>;;,-F-.F,-*. ,,,- , , : lent  does not  w o r k  e x t e n s i v e l y  with the Srssernent  !.-J5 

- 
,,,+* z-5 j; ' ;;,f lo ; l lab le  Terms ("SGAT") , and therefore reiios upon stz tf 

. - 
a;:-$ t ~ 2 ;  e:*:l=itzrt~ to make s e n s e  o f  a  s e e m i n g l y  unne.zessaci.J.y 

a :".+:.; ryzriqi~.?. ?Lz;t-ed i s s u e .  Given t h e  f a c t  thac  tile SGHT i s  a Tr-ack 

: ..~::r;,n_~:nen::, proof u f  a s a t i s f a c t o r y  SGAT i s  n o t  peooS of Track 

rn . rsc i ; .$:"t;;~. i h e  gwest pe r fo rmance  a s s u r a n c e  plan ("QFP+P" i is the 

e t~ ; - : : s ,q  '71' .i s a t i s f a c t o r y  and  e f f e c t i v ~  relationship wFtrh 2 7 , ;  

" h ~  rt2cent r e v e l a t i o n  o f  t h e  e x i s t e n c e  of secret ayree rnencs  

- ,  
7 i;,-sr2.r; :~e:.efi:f-,-.cd CLE,Cs i-3 h i g h l y  t r o u b l i n g .  An ef rect-ij.e rneclilaxisi'l 

3 ~ 7 - --. i.;e es,abj,i ,snecl f o r  independer l t  revj.ew of a i i  <:;s;I~XZCZ~ 

. . 
,.7: 5. .fl,-~<..?+. '. ,-.' F*,+ 

- , . . , , 7  +,::.,. :!-: c$ff;llsct.,j.nq retail purchtise of s e rv i . ce s  from Qrjest b y  iL,L;ji,2i12_ 



DISCUSSION 

(A) Pf idcan t inen t  Checklist Issues 

,.*, ,,,.,I; t-inenr cornrnented upon a wide va r i . e ty  o f  c i ~ e c k l l s ~  iss~ies "' .i-. 

.ri .ir, ~::;:;rt ko g i v e  t h e  Commission a flavor f o r  i t s  r e l a t i e n ~ l - ~ i c  

, - + * . " I  -c- (_ F2j&?:~L,  t h e  ~130~. A s  t e s t i f i e d  by  Tom Simmons, ar: 

. A S  x , , , - : i : : . . : 2ca i : t ; cz .~~7  ,' r e 1 . a t i o n s h i p  w i t h  t h e  RBOC s e v e r e l y  hampers  the 

- 2 ,  c: a SLZC t o  s u r v i v e  i n  what h a s  become & n:qb. i - j  

,?<%y,e,.% j .j $ 4 ... . .,..+ ' cJ .vs  husi.ness.  A common t h r e a d  r u n s  t h rough  most i f  n o r  ail 

, ,re ,. tbnp~;h 4 ..-sues, 0 - and it w i l l  n o t  be r e p e a t e d  t h r o u g h o u t  t 5 L s  

; ; r i d  T h a t  i s ,  t h e  i n c u m b e n t  c a r r i e r  h a s  a s i g n i f i c a n t :  a n d  -,ri 

,-* - * % - .G -. ," I .  - u n a s . s a i l a b l r  a d v a n t a g e  i n  t h e  :~nmpetI.t!~on - -'+ 

- I :  . = r - t - ; : q ' * . . .  r l r r r o *  Zt has been t h e  o r i g i n a l  c a r r i e r  f ~ r  all customers an2 

* Z  .,is : IJ~" . :T.?? I n e r t i a  of t h e  human c o n d i t i o n  f a v o r s  t h e  incumbent 

- l'h:s rnctans t h a t  t o  s u c c e e d  t h e  CLEC mus t  b~ a s  g c c ~ d  as, 

.:.I:! r ; : ' ifirli?Z.: bctkec t h a n ,  t h e  incumbent  carrier i n  b o t h  p r i c e  and 

, a t , ;  ; : I,=.:,A:II:~ 1 rl p r o v i s i o n i . n y  s e r v i c e s  t o  c u s t o m e r s .  This is a h i g i ~  

, .a r~ ;i CiEC,  b u t  i t  cannot be r e a c h e d  i f  t h e  RBOC does nor 

s-t?!*v~:es TO i t s  CLECs I n  a prompt, e f f i c i e n t  a r i j  " _ - : 2 4 : i  

5e!::3~1se, Fn the eyes of t h e  CLEC cusronier, i t  ;;-I% 

1 ,  not: t h e  REOCfs f a u i t ,  f thect;.lc7:i_l.:ner : s  

or  d i s a d v a n t a g e d  b y  an RBOC f a i l u r e  in prcv is :cn,n~~ 



Sii'iirnans' r jpeniny rema:rks,  mid con tin en^ 

c:~t Qwar-t' s v o i c e  network. s e r v i c e s .  Those  

page 2 of Exhibit 39. '  M i d c o n t i n e n t  r a i s e d  

.:... c., 4 .4h .*. e *-, -*,: ;.'.:13;7_iiitrllF ;I?. i t 5  p r e f j - l e d  testimony f i l e d  March 1 8 ,  2002, 

.,$~;?i . ,  ?,f ief  qz,zbq . , ~ointed o u t  were r e s o l v e d  by the time of the 

~ z d c j n i f i c a n t  p o i n t s  should be k e p t  i n  mind h e r e ,  the 

s atteetion to a n d  r e s o l u t i o n  o f  i s s u e s  i n c r e s s e d  

t h e  h e a r i n g  approached ,  and  M i d c o n t i n e n t ' s  

a n y  of  these i t e m s  was t o  show t h e  ~ v o i u t i o n  

a n d  per:Eormance from f i r s t  c o n t a c t  ;+iiTh 

recent i n t e r a c t i o n  be tween  t h e  t x o .  On : h i s  

Ex: .  S.Imnonsf testimony r e f l e c t s  a marked imprc;vernent 

o CLEC services, and  Midcon t inen ' t '  s m a j o r  

+ p. ii- e ,  f= i", j . , l eve l  o f  attention ncJt b a c k s l i d e  once Qwest 

l.ki:-~;.r. ::,i i .33 Sec,rlian 2 7  1 compl ia r rce .  

raised significant white pages i s s u e s  r a n g i n g  

,~?, ? ?- $?, ,-. 7. . L A  ,, ..._.,,, 2::r:y ? iscinqs f o r  reso ld  customers i n  J a n u a r ; ~  and 

t:o a dropped b u s i n e s s  l i s t i n g  i n  A~. lgus t  of 

~ n e s s  L o r i  Simpson w ~ u i c j  n o t  c h a r a c t s r i z e  

directory l i s . t i n g s  a s  a s i g n i f i c a n t  prsblrm 



*. ,, L :, 
.2,s,>,::r, ::ul.;k; 2 %  Mj.bi- ,snt j .nent ,  b e c a i ~ s e  the error r a c e  was 

&izecc~'s, sl-iiii. did admit that a bad listing is z bad 

.& ,A 1.. i.., ... i- i ii i<-, ,,- w., a5 : L::E iisue was serious enough to invoke 

and review by Qwest personnel.' !"is. Simpson 

uti"Mz. !';.i.rmons' testimony that a request for an 

* ? ? I '  * i*ra,* : 7 i ~ 6  published in Qwestfs tslephone book because 

$ :!% :- ,,.& + .,.,. 7e7~:; , ; ,z iL, , ,  i-. , l f' the information had already been sent r,n 

i3,:t-:,,t;i t:.:. ,:t-:i.,;+,. -" ?- i::,i--~:i,ng * , bras published in the McLeod ~ ~ l e p h o n e  

% i ~  .a* ,.+,, f ,3z.rCit . l .  ,.;L ,,,L -.hr-\eni: mentioned a dropped business direc2ory 

:?. ..,, k . ., . s..r ,. , .--. &. ;t.. +- ;?001 telephone directcry which gar;e rise t.2 2 

: ;L i , ; : ,  y n s g o t i a t i . ~ n s  with .the customer. Pas Mr. Si.n~rtcns 

" " i ja j . . l l , . rs  to list a business customer raises the i s s u f ;  

fag??. ' k 7 u s i . n ~ ~ ~  and surely wi1.1 launch a 1iabili.v 

/ r 7  ::ht!> c~2ztame.r and the provider. While Ms. Sirnpsl;~? 

3. .r . d~ B 6 ~ r i . 0 ~ 1 8  thing when ;; business listing i s  

.. , ".., +,, *:: ,- d. , \ , rectory,  she denied t n a t  Qwest had anything to 

-, ?, t,; ;:. * ;; 9 p. p! <; 3; k) 3 & , . . 
. ., , i.!:~. ,S;'impscni :? test-illcfij_,l t e ~ z h n i q f i e  :.;as sL::;r.i& ::> 

. . I?: appeared s h c  s ~ u g h t  t.5 g i ~ e  :he impr2ssian cna!: :t 
; .2::r, wir ! - i i .~~  Qwest ,  i t  did n o t  occur. 1ior.ievr-r, she ._?c;c.:.. 

cn1jl.d n o t  c o n f i r i n  a fa,:: w i t h i n  Q w s t  dc;;.~ r,oi: mea:? 

E x h i b i r  38, p. 6 .  



..A .<. .. , . '. .,. .., . 

.,+, 9 .*, !, & .,: t L -., A ..A . -. a d m i t ,  however ,  chat chis i j z s  :-. ' 7 .  .:i I .-i f 4 !I 6 l 1 -j,r 

; 5 .  . . 5 ', .-, .. 
?~".j-.=.-:.'...,:.i. 'f:<;; ,a. * " 

-. .. - ... i;i ,i  s iar . idersta~?di,ng between M i d c o n t i n e n t  and Q r ~ e s c ,  

i;ci iq, ...,,,.+ t3 7.. ;;a;*. j" ,.4 t. .,+-z:; , r d i f f e r e n t  s e t s  of r u l e s  f o r  c h ~ n g i l ~ y  l i s t i n g s  

rt;sa,l.a 6:~ d i s t i . ngu i . shed  from UME-P.' She  a l s o  adrnit tzd 

. m-7. , t v 4 A  *>], 2 s 
i , . ~  -k~';dt.. she d i d  n o t  know i f  d i r e c t o r y  t r a i n i n g  f s r  Qwest 

,; , ." 4 , -;i. 
10 ,, ,,:s ever u p t i - o n a l  . 

i~'"-.?>F...,i < ,& ,c "' .. ?.,. 
5 .  

, . + +  : c Y L ~ : : ~  K : ~ ; S P C ~ C ~ -  t o  Mr. T k e t z l e J s  E x h i b i t  6, p .  7 ,  and 

r 2',..b.i ikiy *:3.?,.; 
.A:$ c . . A  3 9 ,  p .  5 .  W i t h o u t  r e p e a t i n g  t h e  d e t a i l  of 

hj  - , P i  - w , I s " I J  ,-;, - ,,. ,,, , : -? . idcont inent  w i l l  s i m p l y  s t a t e  t h a t  i c  belLe.3-es 

" t 
Y %. tts p o i f i t .  As Mr. Simmons t e s t i f i e d  i n  h i s  p r e f i l s d  

2;: ,:?,,; z;T.<>$ .,--, -,* 8". .- . ,- -.r,,,.., ,.wiLz.,c.l~ fiave a r g u e d  t h a t  U N E  p r i c e s  a x e  t o c ~  hiuh -;o permiz 
.L1:T. C.Pi i . , . . . ,  {*T?,,!-v:f < F a ? -  -;,*. ;.,...., d . . . . i , r  Ab,.-ii t.he l o c a l  exchange marke t  i n  a p r o f i c a b i e  w a y .  
&.tS.,&, < 
y i i 4 ,  l.i:: p x a f F t s b i l i . t y  s h o u l d  n o t  b e  a d i r e c t  i s s u e ,  lack 0 5  
c;i?c>Lli,tz:;bl.rbry I. - i.s 1-1sutilly c o n s i d e r e d  a major b a r r i e r  t o  e n t r y .  
' 7  . "- " .'" 1" 
i.i i ,.. , ,,,:,,,J L;.,- 5:~mpL';i cannc j t  e n t e r  a market  w i t h  a p l a n  t.;; Lose ma:?ey. 
: *,. >- : ,.,2 .% 8:-.b <- T Z,, ,:,+.. csrnsia l t ing r e p o r t ,  i t  was n o t e d  t h a t  AT&T provided 
~:;r.t%Bt$nce r:2 si,.ippor~ ' t h e  c o n c l u s i o n  t h a t  Qh.\resc 1FR r a t 2 5  l ; & ? ~  

, - c  .- , . . ,.,. *. ::i..:a!; ':JNE p r i c e s .  M i ~ c ~ n t i n e l l t ' s  e:.:perierLce cor+fir~,s 
A 7 ~ & ' ~ * s  e ~ ; r ~ > c ~ ~ u s ~ o r ? .  As  par^ of e a r l y  f a c i l i t i e s - b a s e d  t-sciflq, 
. ,,... ,;.*$. .-'e ,,.,.<, ,.. :z,.. - r  ,, .: pi ,,, ,~.d ...; :resid(.;.ntial l o c a l  e:.:change s e r ~ r i c ~ s  stier UNE Local 

;,gr-c~::.a, f i  csrr ibinat i r jn  c f  a h i g h  U N E  l o c a l  l o o p  p r i c e  a n d  c h e  
I.: : __ ,. ser, up charge proved  t h i s  nec-.~ori.;  o p c i o n  tot: 
r- , : : ' : z .~ - ' : i :  ii .,,: %.: ..* ,". ?' " 6 . 5 ~  ~+:zid,z:~tiaJ s e r v i c e s .  N i d c o l l t i r i E n t  h a s  chosen \so 

. , 
~ ~ . ; . . ~ ~ , : ; . ~ ; : ? l )  I.::,,cz~.'~. e ~ ~ : ? z n g e ~  serv ices  ' i h r o u g l ~  i t s  own h y b r i d  fi'!:>er 
,-; A ,  ,:$ %L <% ,.;. , r A-.. 

- .  
-, . . . - ,.,,, ,,." ,,,,:,.w:k, where a v ; i i l a b l e ,  o r  v i a  Qwesc' s E.T.SGLCI si2rv.i--:es. 



5,. :-. 
. . 

:::+ ,?, :.;:<, L :;;: ,7; ;;: +... ? -... d-. ,.. <-c -...+ .=- c., UNE local ~ G C P  .is simp1:; TICL c ~ ~ ~ p ~ ~ l i l i ' i f  
- , . . , , < . ;. 6. . , 5 ,r ,r , : 
::;-. .*, < , : . ~ r : r . ; , , , - , ~ ~ ~ . z $ > , L  'I -.. - > * & ~ , i , . . c e S *  

# :,a. .-. ,,.- r. #.% * ', .- 1 7  
..i.i~.xi~ c ia- , , , , . I  T i e t - ~ l . e ' s  testimony or: cross-examinaticn-- 

r;Gs,il. j.czjnina"' that Mr. T i e t z l e  was comparing apples 

q . ~.> fL> , r . , P i ~ i ~ i . r ~ i - l = e ~ ~ E ~ ~ I 1 y  ,,." #-. . Is.s attempting to characterize UNE-P as 

:;$r8::d t ~ r ~ ~ o n t ~ i n c i . ~ l g  in his effort. 

t . 3 ~  fo r eyo ing  record, it is cllsar that UNE-P is 

?Z;,< 3,- . ,-a:, .*,l ,< <<%, .. *E 
. . 

, *,h, . . .*. .,ei .....,,. - 4 .g  ,.. z:ek2 .q,s::i2 i t  i s  i n  t h e  public interest that. Qwest's price to 

P . ,  ; ,,., 3 , .- . L .  . *a +-.  * . a reasoriable and realistic level . The 

se;cr;.;rg;.~+~:ciatiiir~ to the FCC s l ~ o u l d  be conditioned upor' a 

cx&.~,nsnat i t2n,  and adjusrment if necessary, ~f UNE-P 

!i:F;an \:as been Eiiceci with a mountain of paper ir, c h i s  

t some small way reduce that burden, Midcontinenr 

u r n n i a ~ l i ~ ~ ?  t h e  other issues which it has raised. 

. . , I ,  ;-. ;- i 2:: li _ ;.J fi I,,; c j, d A, ,,,k sf - .,:. indicace its opinioll that v i r t u s l l y  all of 

I:e?it"7e been  met. In most cases that is true. Bur. as 

:r;:;ec, the issue here is not whether they cccurred 

. - 
-+;, <6;, y . ; . , .  I .f 
:. . . .  . . correcf e d p  but whether Qwest' s zeal for 

.+ns . ~ r i   he f u t i l r e  will continue past its recei.pr_ 



:t;l.igt-,snas ;ufhoric:j. Hers is a summary of 

5-. i:-ei3gt .s $:>;2e=j,ta-nces 
,.~.wd,.,*z,-a,"~-.+~----. 

8 ;r *..j..; . . "f " " 
::isi,.L tfll.r~zn.g:-iess tc port rli~mbers; t i m i n g  i s s u e  

cusr.omers. Simmans' direct, 

*_. , . $, .- =:. O ?  cr~~mpet'i.~itre inforrna"L.on; q u e s t i o n a b l e  

been a n  example of d a t a  m i n i n g  

$ n f ~ r ~ a : : j . i ~ n .  Qwest h a s  an ewplznation that would 

i v e  information was  not m i s u s e d .  

i.,z2t',n!iaa t ~ ?  qgesci..c;17 the  for^^ of t h e  mailing, 

i e s  Midcol s e:*:clusive rese l le r  

a:;:: OR an  envelope available 'to 

$;>ac,lif . ic  ser-vice a n d  b i l l i n g  problems which 

e, such a s  Qwestrs f a i l u r e  t o  

ing i n  a billing d i s p u t e  wher? 

. , di+;ed, and a rate re vie^..^ x h l i : ~  

n t r  s r es l - j l e  io ~,.:.r.~l;iq 

1 ;3iljrf62r\el?E ' r j i l r ? ! ~  C: " r2  EzT.ZEESR~ - 

:;:'i;!;jr!% Q Q ~ . J E ~ ~ ~  rasponse sl . j i , j  and  it ~ C C ?  

, ? .  & n  al;ifi\jrit dlje $lic~csni- i r lent_ of G T j e K  

alrec:, pp .  1 3  to 15. 



Current Experiences - 

* ilwnership of inside wiring; issue of charges f s r  l l e r i f ' i ca ; i -~  

; 3 f  r h e  network. Simmons dir?cr, p. 8. 

. . C o r r i e r  access billing issues; continuing prlblsm cf not re:i-.G 

%.;hie ;o receive carrier access data from Qwesr- for t ~ l l  

,-. - tfrminaterj calls from Qwest customers. Simmons dirscr, p. L A .  

Future Experiences 

r %,tick cf available facilities; will facilities be aoa+i>'-- - - c - ~ A . = c  :,"i 

' d - .  ~ i n n l Z  Ccuri: D s k o t a  communities? Simmons direct, pp. 6 m a  2 .  

. - T  * Comp;rzbiLity of terms for new products 2nd seri~ises: w r i l  ?el-.; 

cnrxenc products change? Simmons direct, p .  10. 

(B) Sta tement  of Generally Acceptable T e n s  

Ekdconr inen t  does not have sufficient day-to-day caniect ui;h 

%.a ....rr. tt a. Crst5rnenr of Generally Available Terms, nor did Fr a c r i ~ i i . ! * ;  

$c?L'Y. r ~ i p b t ?  in the multi-state workshops. T h u s ,  gidcc-c;~e-.- 

. Upon staff and its experts to add;-ss c a r r i e r  i s a i ~ e s  

4,?6:'%s:i~t~d w i t h  the SGAT. It is important to keep in mind t h e i  

r r u  y zr) 
.-,dfi2-,. r E simply & starting paint , ant] ;hst =_j se-;erkl ;.,.:,>.z~ 



(C) west Performance Assurance Plzan 

p$== @P& ~ 3 .  ?:., * 8%. 6, #. 
,.,, P B X ~ O ~ ~ ~ T ' I ~ : ~  A s s u r a n c e  P l a n  i s  i n d e e d  a n  i z i p o r ~ z f i i  

-- -, 
~ . ; ; ; : ~ i ~ g ~ . : ~ ~ ; . ~ , ~ ~ .  i .5 r e g u l , 3 ~ ~ r y  scheme g u a r a n t e e i n g  canpl iance  by - . ~ t C s  

,,$ >; %. %* 4;. $$&,& ? -2- v.s*. . <$ a . y*y,.P. G, m:.Ti ,,,. ri,.,.,L k;, < ~ i , L ~ ~ ~ , i ~ . ~ ~ t ~ ' 1 t  co  fos t e r  c o m p e t i t i o n  i n  the l o c a l  loop.  A s  

jy .?5'.Uy.- 3 $.ti .:.s..e+ . +? . ;,a* ' oy Mr. Simmons a s  a p a r t  of h i s  p u b l i c  i n t e r e s t  
, .<., -? ... 2 x. 2.- 

.y. ;;l-q; <? i ,  y.:: .. t s " " 5 .  

. , g r d P  damages s h o i l l d  be l i q u i d a t z d .  Simmons a ~ r e c t  

*~.,5.2g.<~~(.,ri.w - :?v; t :h  ,,,,,,,.,:it 3 8 ,  F. 17. 
::e =3> zfi ,,> .y~~,:.,9.-.*,. , 

.73,a% $,: Qc>"-"a.P represents t h e  rna jo r  r e g u l a t o r y  componen t  t o  sssure 

X" x5,g.i:c*.?;c "'1 . Qr;t2!g~ 4$stzz naf, back s l i d e  i n  its c o o p e r a t i o n  w i t h  i t s  CLECe. 

-.... ,:.& .,-. , ,v $. j ~ t ; < ; t ~ ~  3t;~h as [JNE-P r e m a i n ,  Q w e s t  h a s  made signif icsnt 

$;*; :;,:if::: l a e c  m o n t h s  i n  i m p r ~ 2 v i n g  i t s  r e l a t i o n s r . i p  -::itpi 

,!, %, S ,:? ,,., ?, I t!$ ?. .,..,A.i,r,.,L~ 2wfr .. .- ,- u i r ~  a r e  C L E C s .  Thz closer Qwfst gets LO ~ r ~ i z t - i n c j  

L.:.., t i+ r ;% t: y +' , . . , , 1 . 2 .  , s e e k i n q  them o u t  a n d  l o o k i n g  f o r  ways t o  

, . .~?h*,"~~,~, i:.,. '+* ;. 2' i r:': 
.,+:,-,<b.+l-,kGj, ,,. +*. .h ;. .,, . fl a i.:; t!-:e Laczl. loop, t h e  g o a l  o f  the T e i e ~ o ~ m u n i c a t i o n s  

(D) Secret Agreements 

:,, .. . 
;;-F;Q ?a r ~ *  r ,T? f i . l i , r iq  made f o l l w w i n g  t h e  h e a r i n g  i n  t h i s  mazzs r  

, , ,  
. u s  I t  c a n  be a s  simple a s  a misur iders tar ,b i? ,g  

a c:tnical a t t e m p E  by Qwest t o  circumvent xhe  c i s z x  

> ?  r)r, "r;;7.; - r r  , : .  .. L ... 1..- . .r - t ; . - ~ ~ ~ ~ ~ ! u r ! i c a t i o n s  P.ct . 12 e t ,s : n r. f : k1 .ie 

.J:,~:^:: h~ :?iqreefntzrIts from CLECs GI p~tentizl CSE;:L's to 



7;;c gra2,Lern c r e a t e d  by  these  secret a g r e e m e n t s  f o r  CLECs suck- 

<' WL. 

- % - ,  !*?;:km"It znent i s  o b v i o u s .  If  a CLEC compet ing  w i t h  M i d c o n ~ i n e n ~  

"4;,+ B b+:i;~,-,IF.r d e a l  f rom t h e  I L E C  t h a n  M i d c o n t i n e n t  qezs, 'd, 

. - 
:I~,?~%: N:ait::3ii LC! piaced a t  s, c o m p e ~ i t i v e  d i sac lvan tage  . F u r t h e r ,  1s . - 

t - . ::@J ~pc:c,<~:hl d e a l  i s  secre t ,  M i d c o n t i n e n t  h a s  no way t o  determine 

- <  ' *L* 5& 4 ,  Fc si?~?:i~Ld, O T  c a n ,  o p t  i n  t o  t h e  s p e c i a l  d e a l .  These 

!q-rr~~~:-?il arzangenenes c l e a r l y  v i o l a t e  b o t h  t h e  s p i r i t  and che  l e t t o , r  

+ ~ p  Th, 7 e i a c s m m u n i c a t i o n s  A c t  and  s h o u l d  n o t  be r o l z r a t e d !  

f-- . , .. , q ,,,<I T ' r  : ; G J B Y ~  tht t  b e n e f i t  of  t h e  doub t  (which  may b=. mors thon  

a ,.,r.,., '- T *- + ,  ... wPtleh IL is e n t i t l e d ) ,  M i d c o n t i n e n t  b e l i e v e s  a r  z m i n i ~ . u m  

, :  i i  si-iou1.d f a s h i o n  a mechanism t o  r e q u i r e  t ha r :  a 

i:~sri~-z:'q:3~ff::r,i c h l . ~ ~ - l  party r e v i e w  any a n d  a l l  agreement.: k.et_ween 

-, * 1-.9-+ ., $"--, $. a? ci 2 f- ,-,cLs a - - whlch have  any c h a r a c t e r i s t i c   hatso soever of  an  

3 , t r u  28 , L, . /, c ,  *, I- ggreement. Those which d o  n o t  c o n s t i t u z e  t h ~  

%ws~z le:+c$2,e ~ u r c h a s e  of s e r v l c e s  for s u b s e q u e n t  r e ~ a l l  s a l e  could be 

,> y1; ; - C V ~ .  T3.; cT:orrunlssi.on should t a k e  e v i d e n c e  on t h e  r n a n r i ~ r  ir? 

_ .. y:.~lz rule si2o~;ld b e  e n f o r c e d .  Qwesr: h a s  shotin a t  ;!-le vsr:j -*7. - - ' r  

I,;$*: fier..? $sr an o b j e c t i v e  t h i r d - p a u ~ y  r e v i e x  of  a l l  c c ~ c r a c t s  

t , : " , i , ( ~   ST,^ c n a l : a f z t e : . r ~ s c r  i n v o l v i n g  interconnection K r= .ca lL  

<,, . ' 
1 , f r r m  r_!?e agreements  t h a t  l i r ~ r c ;   filer^, t h e s ~  eyiFFi k.. " 



6 i d  ,-: c-q : : . a ~ ~ . ~ a ~ e n t  agreements, since several of the sanfi.dentizil 

A*,,., G' v., 7 ,... 7-+ ,.-I b:** ",. .:., 
,,+%+ : .?, ,A?, z4?j,ir.c3 F A.c qk.i 5 C:III~ t 5 contain market-driven provisions. 

CONCLUSION 

&,2: w&s s c a c y j  a t  the outset, it is in Midconcinenc's F n t ~ r e s t  

;: g: t.i.~53 %.% p;7gvj;; y B iS ,3 strong and viable presence in the marke~ place. 

l a  
,%, :,; ad; ?:hzough Qwest's strength and responsible delivery of 

$. ,.,;#.;3?>( - 7 ut* &,;& r &* t;,i" 3 f.' 2- .' ziP.Pi,/-9: , i ; a . r x  %.-.;. + , ~ ~ . . : L . ~ ~ E N D L ! ~ ~ G G ~  i ~ n ~  services that robust cornpetiticsr! can 

i@:x,$:!%$ $ f a  $-ha lc>sal. retail. marketplace . I n  t h a t  sense, Midcontinent 

6; 3 ]& " . < 

.,- .1r,~.i~v3!3 %?:.rk Gwest's interests. Midcontinent's initial position 

rc ;2 t fg r  :.iizi;3 s i m p . l y  t h a t  Qwest continue i t s  improvement, 

.% pT ( . b. 3 -  - .  .... . I L s  C:,.EC ctlstorners responsibly and refrain from 

j ;.,?&: . 7.< 3.3 " , i *>;,-j 
I,., 't,,ib-;, :,+? .,,,- cfi E!?e q i l a l i t y  of its services to CLECs. However, the 

; .; .t' ,, t;,,?ie s e c r e ~  agreements creates another dimensi.cn. The 

. ', : w:%!t $2::; t :; .g k - 2: . f 6 , G C ~  - of agreements such as this in t h e  

id;, ?..$,! .x- - 1. CLf'.,,?, ; ..i .,,,.- . , , . 2.5 a Measur2s m u s t  be taken t o  eliminate tne 

+I ,.::at *- a n r i c o m p e r i , t i v e  practices such a s  this continue to 

&<&, ...; s-i;:,. .# .i 79: r i .- p yi g" p > 5 . , . . . .- -,. to reiterate that i71. h a s  a close 

. .  ?. + 

:LC:*.? + .i;:c..:.r!t.>*F. < . a * .  ?-! -I  l oca l  Qwest personnel alld t he  u~most c-nr~--jence " ! ~ i . , - . : > s : 5 . j . 4 . ~ , . z ? k - d * * ~ * $ , ~ ,  & $ * 8 - . ' *  .7 

, ;+ +.I,; 
*. . : f.+lki;i4~ : . y ; : : i q ~ : ~ y ,  Qwest  as a corporation, how~ver, has h a d  

:, ;:-:* : T "= 3 7 - P )  c,.. ;7 . - . : .  . . 
, , . . i , l , c  ...,c,. a i - . r ~  ::..~'i3fi!::.1.ai p r e z s u r e s  f r ~ m  the  deb^ 1.~iiFi3h it ~ S ; S  

. , . - , % . . v . - ,  r.r, - .. . q:% s =, . , - :.-;rapan;' as w h o l e  rnccy bect;rrie ccrii.mitted t r j  

. " -. e .  " :n,z2 i .; c ,, L - ..'. F 
- 4 '  ... I a <... -- . 
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Overview 

Midcontinent Communications Telephone Services 

Network Options 

Qwest Resold Sewices: Residentiai Customers 

r Qwest UNE Local Loops: Busij~ess Cushati.lsrs 

s Qwost UME-P Soivielr: B~trjiracss Customers 

c &q$dcuruiinant Fiber FarcilkLkes: Busirror;~ Custorlterr; 

@k$idcogruncpglt HPc Fer;igWiha: bi\gg4gf&n@fal ;jnig % g ~ l $ ? f  @&.~%XRQSB Gn,rg$emrW~ . ,, >L* % 



Past Experiences 

Qwest's Ability and 
Willingness to Port Numbers 

C!-aeckPis$ #I 1 
Simmons direct, p. 7,8 

Tirning issue that caused service outage for customers. 

Misuse af Competitive Information General Terms and Csnbits'sns 
Sirnmons direct, p.. 33 

Questionable mailing that may have beerr an exaruple a$ data milling confidentiaf ir~forn~aliog~. 

%1t8 tartla% CaiqtroEs SscfCan 2T2 
S'irnanans diircct, ~ I L  '13-35 

Q SXIPC~~~C s o ~ i e e  issues 
t fSRf$ryg fnrabkn~a that laok rlenrfy a yes8 les resdllva 



Cearrent Experiences 

Gtseckfist #% "f 
Simrnans direct, p. 4 4  



-. 
' 

U N E  paices PubEie: Interest ~t S- /A 

Simmons direct, p. 7 9  g <-+" 

;i."- .., 
l-C 

\..+v 

s UNE ar UNE-P prices nslt affective ogatiss~ for residential cuskarners, 



Future Experiences 

Lack of &v;rilnt.atlg Faci!if.$es 

. .  , 
a ? , ,  , ; , . j j ,  h i  : @ , .  ! . : , ; -  - i : : : :  $ . "'.' ., f ,  ' . . . . . . ' . ' ; :  2 .  , . . .  : 8 8 .  . i . " , . - . . ? . . 
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BEFORE THE PUBLIC' EjTlldl-FTE.:8 <~<3blXPliS5fd$~ 

BN THE MATTER OF THE .4NAL,YSIS INTO QWESI j 

COWBOWTION'S COMPLIANCE iVITH SECTFolt" f f,i%ggyrt \ f i b  1-i tt$-f-t+$ 
271(C) OF THE TELECOMbtUNICATfONFi ACT OF 1 
8 996 1 

AT&TIS BRIEF REGARDING PljW%.K liT";%'t;R$.:?4 Y 

i n  response to (&vest Corl;nsation's Opetting i2t\st-l lcirri~s h%ric;.l art1 ~ l ~ i  b ' r ~ t - ! ~ i ~  t:Tfr.r,:-u 

- 5  t IZT&T hereby incorporates by reti.rencc tllc pre~'iix:sfy f l k r k  i ' {~I I '~!EWDS- ,  r*& ,i r A i f ',r:-* i - 

Regxding Public Tnrcrzst. as if  tile sarrlr xerc stvfcd vcrt%atiriz i~aliveitf. 5 ~ 2  I~rki$it .tr 

attached here. 

For the reasons cos~fai~zcd here, Qxs.wstbs app!ii,'a$i,tpfil ~bi" ,~itithi??~f> ftf. jii-..i: L : $ ~ +  

inter-LATA long distance st.nrici: ~mdcr 43 i: .S,t ' ,  271 I< f r ~ ~ f  t:i ;?i$Fr,- ~PL:;; -:*- -, a >  i 

Commission appro~fal ofthat  application shnnfd he N ' i ~ E t i ~ ~ I r k .  

A, introdridisen 

. L 

111 its er? ~ L I I T C  ordcl- of dune 1-3. ZfifSE. ttmc t.*i.~m~~t~s~ti~r C X ~ C ~ I ~ ~ P I  th.' :m 4 r  rile :'\I 

briefs in this matter, and allowed parries t o  prcscnt et.i,ie:;cc ,ED.,! ,itr,~::lltl::ll:l: 8 .z$ i!i - : - 1 l a . .  . . t 

trnfjied agreements. 111 responsc t o  th:it clrcicr. ~l'f& I- k, i iuYr~~!~tr~ h , c e r ~ ~ ~  t!:s ,: c:i;r~. i 3 f  +i:c 

. < here, A twelfth agreiqmelzt, hef\vci;ri IJtvcsf. ;XCIL~ %-'f'a:! I c1~:1i*9ii~t~ ,i;;~*ri,., (, 5 .;.: :. . t = +  

during the coursc of a commissiim illz'c5iign'fiofr in %~:z,t q i l i ~ ~ % k ~ ! i .  :?itit ii.* ;:j?~%'~ii!-*i! ?tiiy , 

Exhibit C, 



In addition, .4'1'&T notes that the staff of the Arizona Carplirrntiolx C'~w1t1'7i~4-lizir 

("AC'C '*) has recommended tlae assessment of fines a~ains t  Qwcst in c c ~ x ~ t ~ c ~ r i n r ~  stfrix 

Qsycst's failure and refusal to file certain interco~~nection agrecr~lcnts. The :tr:2%1t13 

Su~nmission staff also finds t h a ~  seven agree~nerlts under scnitiny thcrc ! I I C \ \ ~ ~ C  

Iwu~isic)ns in wliicl~ CLECs agreed not to participate in ccrtniu rv~;ciaor! pirji~i..fiiigi 

befjre the ACO. The staff in  .Arizona calls for the impositiw irl'lzighels fitlc~ 91 

connection wiih this latter category of agreei~ients because "agrc.e!~arrt(h k~-!ifc!i .r!tz!trpt Itk 

siipprt's~ participation by all parties for fi111 det.elopmenl of'tllt: tilcct-rd irr ~c>:rtY,iiirf) 

proceedings before the Co~nmission are not in the public irncrest.." 

Similarly. the Iowa Utilities Board has expressly lirutr~l rli;rr Q . i i t + s ~  is ts L + C P ? ~ ~ ~ C * L ~  t t) 

~inticc>mpetiti.\.e corzduct with respect to its ncgi>iit~iinrr of secrci sgrccnic.rhth  hi.^, t~   IF^; 

11, atruched hcre. In addition. the Minnesota I'rtt~lic t.'iiliiics C'ir&t~rnrt..;icir: l-iti> a i t 4 ~ f  t i ~ t i t  

c,)\f-est cngagecf in bad faith, and a pattern of anticompetitiv ct~trdtrct . is: c:Ymr.ct i;vl \i 

ItN1":-IP tcsting requested by ATcQT. See Exhibit 11, at-!tichid herbe, 

Thc i\iIinnesota decision is particularly ger-1r.rrxnc /'it:~;lti?id: it! FL'I~SI ~t i lc  r 3 Z  t i i f  ?3~:4 ~ C I I  

~ ~ J C . ' C I I ~ C I \ ~ S  at issue involved "consulting services" tril~ich Wttes! ~ * f a i r z n  t t ~  ! t + l ~ t -  1;:Cr'i' C X ~  

fiorz? EscI~elon. In other words, wlliie ($vest was resislir~g .ii Fc%7 " 4  aticr.ilp"F t f b  rhj+t,iir; 

[INK-P testing; Qwcst was also engaging in secret cc~lla"nl?ratir.rrm, /~tifsi~$c s i f k i l r l r  .:" \ 

workshop process, wit11 Escl-[elon. The resiilting disc14111inatury t r t t ; t t r n ~ t ~ t  t:$ f;ll=,rr 

violatian of Qwest's obligations under sectiorl 27 1,  anrf u:~ilr*rn~iitrs t ltc -tti~;7p+tvck,l!i, rq1~3t: 
I 

I 

c(r1labnrativc process which Qnicst itself sought and rcccit'erl :is p;rr; 111 tt-. :*!?i,lr t ,  ri: 

c~lrlain scction 771 approval. 

' Arizona ('orporntion Commission Staff Report and ICeco~~~rnenrfatm In tile &!.rbf~: E X ~  J,:iiCii 

Co~pora:iori's Compliance with Scctiorl 252(e) of the 'Tclecon~nratacr~it~r~~ r\;t r r t  Fx+iiTi ii':.rii:: ?it: tt , . 
UOO001'-02-027 1 ). .I une 7, 2002. 



Qwest-s antic~mpctitive conduct extends beyond tire xca- 1b:'"sr~czt71, r;.r:Sic;r.,i 

agreements. ToucilAmerica has filcd nlotinns to re-open prtr~ectfirrg;~ i:r ~ ~ T : ; T s ? - ~ F  4 4  

stales. to allow commissions to take acfclitional cvidci~ct. refaling i t i t t ~ i r  -'$. aefic,:*s 

allcgatio~ls that Qwest has continuail} vinlated ssctic~n ,171 sif?t:t' fife BtfP1C- $ B I T -  I: 5 

WESVI'/Qwest merger- \w~s approved. 

111 additiori, Qts-est is the subject of a nzIl-plI~lici~t'iI ir-rt eszip\rr~,~tr 6:;: 

Securities and Exchaage C:ommission. seeking inftjrn~;iricrn ijtt t>,%.t-a;'-; : l a 6 $  triilrng 

practices in conncclion with a variety of' different rrmsactiutas, irtctt~dla~g iB:*t tt<~~i~*tt.it*i':: 

of'contracts for ir~defensibfe rights of use iiRtrsl filr fitut*r ilpric tkcititirc.r, 

In short, regulators at both the state nnd fr?fer;ii Ecicks arc. fitiitfi? ~ C ~ ! T L \ X ~ $ T ~ ; $  2 1  

notice irregularities in the nay which Qwctst co~~cit~irfl; SO$ ~ T X ~ S Z Z I L " ~ ~ ~ . ,  ; i j f i ~ ' ~ :  ~c-",tp!+~wfi~. 

where those regulators have taken it~c time exnilrilac siui;i ir'c~ cirtri,;t;~ I&:=: 

iuegu1a1-ities-~~iz., rlilillllcsota and irs'iti;?---the: I~nvr: ir57t..,! i\xidiiri:i$ i k t  t,lct r!i=t: ',tt cf-si 

11as engaged in a ]7alfel.?l of ai~tico~~~peiiti.c.c ctr~~citrz t, k ~ d  h & t ,  .rr.td . ~ s  i t i t t t i  ; e t b S , ~ z ; : t k ~ t  ~ 5 ;  

state and federal law. 

Far the South Dakota CornnlIsfion. at titi:; titw, to ~ G E X  ue f$:iti~$ q b e t  :~,.r!i,:*+: 

such conduct with approval of Qwcst's 271 rtpgrlic;ttaitrt. .iccvria ~:;k,irt> 5-c :. ;iqxPr I \ -  r r  i b L  

public interest. 

B. Secret Agrccntatnts 

AT&T's review of thc agreemenrs at is5u.t: t~crt. rcat_Ytrb~ fiz:ii ~ ~ i k h  4tt d ~ f : ; ~  & i : ~ i : r i ~ ~  

t rcllcctsupon Qwest's ~mwillingncss and inaltilitjt: 10 p f f ~ ~ i ~ ~ :  ~ t ' i f i _ * r~ :~~~ t f f c~ t~ , '  ? r = i * ; l  i t . 



on I-! nonJiscfirninato7-y basis.' haore specifically. AT&T finds {he foliowing terilzs ant! 

i:irndjtions, while not by an): means an exhaustive list. to he among the b c ~ f  exartlpks :if 

prcfercntisl treatrlzerlt of solne CLECs by Qwest: 

a. (]west offered Eschelon a dedicated on-site provisio~~itlg [earn, 
while afferir~g AT&T 0111 y a single individual represcc"tattix*e. tvith 
off-site presence, multiple additiol~al responsibilities. and iin~itucf 
availability. 

ls. Qlvest also offered Eschelotl the opportunity to "c~ansult" with 
Qwest in exchange for a ten percent reduction in - 'itgg~~efate bilicd 
cllargcs for all purchases ~ l ~ a d c  by Eschelon from Qtvest." tvhiIc n: 
the SLUIIC time denying AT&T's request for UN17-I' testing 
izccomr~~odation in Minnesota. 

C. Qwest provided Eschelon a $13.00 per-line per-1r1on1.11 credit 
(wkich it latcr increased to $16.00) ostei3sibly as colnpet~s;ttiorr i i i r -  
Qwest's failwe to provide accurate recording of wcccss mitntrt.s 
through its daily usage files ("DUF"), whilc hl'B1' nrtcl othcc 
cat~iers struggled in vain to obtain accura~e rccurding in crnlcr- t t ~  

3 proper1 JI bill access nsage: 

1 .  Qwest provided a similar $2.00 per-line per-motrtl~ crtliriit ro 
Eschclon for intraLATA toll traffic terminatitlg Io J,?scbi.iotr's; 
scvitch, where Qwest knowingly provided ir~nccurt~tc access 
records to IZschelon for this type of traffic. while forcirrg other 
carriers to negotiate each such instance fro111 f l ~  gr~)k~l~d  L ~ S .  

C. Qwest agreed to provide Covad with Inorc fnvorablc scrvicc 
interval terms than any other carrier, including ATck'T'. 

111 cach of these instances, Qwest provided important and useft11 i ~ ~ t c r c t ~ ~ ) i ~ ~ : : ~ ~ i ~ ~ i ' ~  

scr~lices to one CLEC without ~nalcing the san~e  services avnil:tble to others. 'I'htrs i t  

CICV that Qwest 11as engaged in discrimination and prefcrcntial trcattrleut of'rrrrlt yrcvtrp trt'  

f'l..l:,C's over another. What renlains unclear is the extent to whicl~ utl~cr ifct~rjs ol' 

- 
' See gctlcrnlly Exhibits R and C, .rli/lltu, containing twelvc of tile available. prcv~ouslj r~tlfilcci ,ng.tt.cir;ctir* 
~vtiiclr are perzinent here. 
' A'I*B"T is infor~ned,  and believes, tha t  Eschelon disputes Qwest's clinractrrization rrf this pnlkncnt, titrtf  

ntaintairts instead that tlic additional $3.00 payment per line is compcnsalian fir  punr scr-r icc qt; ,~ l l t?  



disorirni-t~ation have also oc~urrecl.~ Without a thorough i~lvestigalia~l inlo the ;tycz!%k'ft%s 

31 ~SSLIC bere. any C01111nission decision 011 Qwest's application for 371 :iudrgliit> nil! hc 

Ca~1missiot.1 should escrcise its independent authority to invcstigatt: t i lest nlIcgir(ir~n;c. :rnd 

rcncll its o\vn determination on tlleln prior to arriving at any conclrtsinil ctn Qrict,f-t; 

appl icntion for 27 1 authority. 

-i Tirc.se (lgt-ecrt~ents .sho>~i Q~.iie,vt's 1c~iIling17ess to viokrt~j'f?~Jc~1.~rl liirr', ~ t i d c i  ;!titi TI) a 

[urn cr~rries public ir-ztei-est i1~zp1iccrtion.r;. 

Aside l'som the discrimination inherent i11 these agscemellls. t i~rrc is ;rlstr tfic 

rriaticr of Qwest's failure and refusal to file and seek Conl~liissic~rr apprc7val of'ttzc: 

txgrcernents, in violatiorl of 47 U.S.C. 252(e). This in  turn carricrs irnpotiatue impliuuti~lt tb 

* - 
fhr thc public interest analysis of Qwest's 771 spglicalion. i o cluote ~ h c  FCC dFrectl> it! 

nI~is regal-d: 

I ~ ~ ~ ~ l ~ c r ~ i ~ o r e ,  we would be interested in evidence that a BOC rtppliciit.rt k:rs 
cngaged in discriminatory or other anti-competitivr: ctr~~dilct. o r  I'nilcd 11) 
comply with state and federal teIeco~~u.imnicatiol~s rogulaiiotls, Iiecatrsc 
ilie s~~ccess  of the inarket ope~iing provisioris of the I396 Act doytetrd, t t ~  i t  

large extent, on the cooperation of incumbent I,EGl's. itlc:Iudiltg the f30Cs, 
with new entrants a id  good faith compliance by such I,,ECs wid1 tht:ir 
statutory obligations. evidence that a BOC has engngcd in ;t paitem rr:' 

discrimiilatory conduct or disobeying federal and stntt- 
~cIecommunicatio~~s regulatiorls would tend to undenrri~tc tsitr ci,~~fidt.ncc 
illat the ROC'S local marlcet is, or will re111aij1, open 10 cornputition rmcc 
the BOC has received inter1,ATA authority." 

As tllc FCC has noted. the vcsy success of the fc<ieml .i4~:1 dei:cnt,fs- tral 

col~~pZjance; howcver, that complia~ice is absc11t here. 'fhe i~cptiaticm ancI 
- 

3 A"r&'l' is Snfor~lied and bel~cvcs that additional evidcnce e u i m  rtlirting tn uufilcc! ittt~';it~;~t;cc;icrtr 
:ryrccl?lents between Qwest and McLeodUSA. Sce It1 iltc i i t ~ l f i ~ ~ r  rfik' (. 'tlitrpji:ttt! tr{ d i ~  . t f t k i i i c c \ r ~ i , i  

&pcrr{m~~fl/ (~ f  ~I'omn7er.cc (~guiiat Q>ivc.sl C'or[~orulro??. 13ocket No. 1'47 I :C\-fl?_- 1c'7r Secoflti ~ I t ? i ~ ~ l : i h k i  

Vcrilicd Caunplaint, at pp. 42, el .q.. attached here as Exhibit F. 
' It? /he ,\dcttfer of(17e ,!pp/ic~~~i<jti of .4rttc~i/eci7 t!~fici~~,q~tt7 F ' I ~ ~ ~ I I C T I I ~  , % ~ l z r ) / i  ?-I! :J] f / ~ ~ ,  4 ' t ~ k j t t : ; ! ~ ~ ! ~  Ld: ,F. 
,-fL*/ ~4 1PW7+f, LJ,$ ,-ft?~etx/e<f, 10  /'ro~./i/c> I I ~ - R c ; ~ I C I ~ ~  li1fc7rl.,4 Tr4 ,SP~IYCCJS t i t  A\FIL-lrrg~it~. i 2 f L < ktt k! 2tl5.k 
i IgY?), lit para. 307. 



trrrykrnenlatiol~ of tl~esc special agreenicnts. in secret and away Jkom the pq'ing ryes of 

t *  ancf rtg~132~1.s alike, not otily under~nines the potential for the Act XI be 

.*~e~:r%.rlrt~'i. b~lt ;X~SO ~ t ~ i d ~ l ~ m i ~ l e s  the autl~ority of this Clomrilissio~r. and the integrity rrf tlrc 

gem,! ji~"EIIaia case. 

Qn-i.51 has rcj3catcdl y asserted on the record that it is providing no11discrinlinatcrr:- 

irr;ca:.c"otrrmccti1311 I t ~ r ~ t ~ ~ g l i o ~ ~ t  the state. Indeed. that is one ofthc fundamental elements of 

11% 7 1  ;q~plic:uion." Yct. rhc evidence here is frankly to the contmry. Inturconilectiu11 is 

tlx ~ ~ I C X  11~'rt hcing p n ~ ~ i d e t l  in a nondiscri~ninatory malincr. Mor~zover. other carrier:;---- 

ttnr-I%L-larc c i f~hc  csistcncc of these special agreements-lzavc been unable ro cont~~diot  the 

tfi~cri'iicixsi~s of Qrves ;tjn this regard. Others have been prevented fro111 conling fi~r\v:trd ba 

113~: tentzs cfl' the agrcelnalts then~selves. As a result, tlie record herc rr~isrcl~rcscrits t11e 

true s ~ i t t ~  ~ f ' ~ o ~ ~ ~ p e t i t i o n .  Furthermore Qwest is respoilsible for that ~~iisrepresentatian. 

hscatut* Qjvrst has a btirden, under the Act, to file these ag~~eemenls i v~d seek 

t:ijmn?issinn approval for them. By failing and refusing to do so, and the11 represcnring 

~r:iclf' as being ir; c o t ~ ~ l i m ~ l c e  with tlie federal Act. Q~vcst is altclnpti~lg fo riecei-(e rm 

kal? this C'urnnlissio11. but its col~ipctitors and the public at large as \veil, 

In additiclri, (kc simple fact is that by failing and rdilsin~ to file tht'sc agreclnerrts 

.~x';3 :-cck :xplnr)a-.al fix them. Q\vcst has also ilaun~ed ihc authority of' tile C'o~i~rnissic~i~. 

:tiad nn2rfdmrined fhc C'o~l~mission's ability to properly regu1:ltc a r~~nnopt)l: cat-ricr, 111 

~r~cc~rdzs~cc witl-i the ptiblic. interest. 

I'ra rile very least, thc discovery of these special agrecmcnts \Girrmr,i, ~ v i ~ h h ~ ~ l i l i i ~ ~ ~  

~ P Z ~ ~ J L  iml r3f~.)we~t's applicatio~i for interLA'TA authority p r n d i ~ ~ g  furthcr ii~i-cstigntiur!. 

' f'nr cx;antple, tlrc testimony of'David L. Tcitzcl pilrports to provide totals of thc \atinits intcrconncc~ittn 
.iyrclcnrerr:r ellrered into between Qwest and new entrants. Thcn, relying upon thcjc totals. i 2 i v i . q ~  claiii;. 1;) 
3i+rkc frilfitlal Ihr p ~ ~ b l i c  inkcrest and track A requirements of the Act 



I'tlt. qxlcslit3n of ulxerhcr nrtd In what extent ~hese  proceedings have bceil tainted ly 

misi.eprcscntations by thc applicant ()west is of vital imporiance lo rnni~iinining tiic 

C'i~mrnissiiln's integrity, and a proper respect for the truth. 

-; 77tc ( l t rr .n?p~ / y~  Q~f*e,s/ /a silolce i l s  o~~pnr~ci7t.r in rhrsc rrird urho- prioc~~c.tihi?~~s 
inlpli~i?,'; t i le  i n t e ~ r i t y  C I I ~ G ~  ~or~7~1kc~te17e.s~ r f t h e  ~*ectlt~tl irr /ill.r c.a,stl. 

Irr  at least two instances, Qwest bargained for and received a pro~nisc frr?r\l i ts 

cr~m~1ciitnr1;--EscIxe1011 and Z-Tcl-to be silent and rtzfi-air1 Sri>111 opposi~~g ()at".tG> 2-"! 

applir;lrion in  311 fourteen states. In the first of tl~esz. the Eschclon rtgrccmcl-hl. IJXitc% 

prurxliscd p-ctkrcntial treatment to Escileloit. and thereby nu1 o n l ~  discrir-i~itlaicd ttsirrtt:i 

its uthcr cutnpetitors. but silenced one of its iilosr important critics in thc 1-cr! 

pt r~e~"t f ings  iiite~lded to open the local market to all competitors. In thc sect3r"trf ut ' [ I t~z~- .  

ttaa Zw'l'ct agl-cement. Qwest had the audacity to condition tlae negotiation ilt' an 

tr~t~:irot~r~cc~ior~ agreement-soti-~etl~ing Qwcst has a statutory obtigation ttl ncgrl~iatt- 111 

good fititll--on Z-Tel's agreement not to dispamge or criticjze Q\vcst in i~~trry rug~ i i : t t r~~ ,  

Icglslative, or judicial f'omm.' 

'This is yet altotl~cr reason For concerr1 over the intcg~ity nttd comp\ctcrrcs~ rit'tilc 

rccftrd in this case. Qwest's actions here have actively preclutleil thc Cc~xnrnissiim 17'r:)irl 

lrcurii~g cvidencc fiom a grou11 of potential witncsscs. 

't"hc ~vhole purpose of the collaborative process atfsncatcd by i>tvt'r;t f i ' i \~ t t  t l t ~  L t ' r t  

illccptio~z of its 271 application was to cnsurc that all p;zt*ties crilild t7c11ci7f liotir ttrc 

dii-eloguc which was to occur. I-lie inte~~tio~*~-and Qwest's major scfiirrg p t ~ i t l i  t-tt'd~c 

IntCrconncction issues publicly, and provide cqual treatment to alt L'1-,11Ch. Tl<ii5;t5i'r, 





."r" 

yi~lat io ,~  offcdcral law by ~wcs t . '  In nccordn~icc r~igb 47 Iw.S.C. $;ril:i+ 4 f \ ~ . 1  lid,- tiir. 

' 3 - 9  I; cspress Legal obligation to '.negotiate in good faith in nccirriinticc xv\.ilh 3ectrr'ii *>. i r k  

pnflicular tcr~ns and conditions" of interconnection wit11 ~tlxcr c.rrricic lit%\ii\ T i .  i!~cp~ir: 

tllis express legal obligation, Qwest in thc Z-Tcl Agreemcnr he, rn;iz;t:d. .i$ :i ~+j i id i !~ i * i i  

precedent to any socll negotiations, that Z-Tei "not file any i inamrc~c  I iniii~.ir;~g". !%;it : l . v r  

tin~itcd to comments. complaints. cx parks. etc.) or nd\'ocaic in ;tn! fiaifiri liii~itiiiiilg, :%tit 

txot limited to, regulatory, judiciaI, or legislativef duriitg this i7i.t ~ I ~ E J  pilzr'r~kid i''kiti.g;~tio~ 

+.l:i 

stand-down") a~lythir~g which is disparaging or critlc;ti uf'Q.)\\c.t, = . b  

-&.<~~: t tn~  Ifnder the circtin1sta11ces. it is clear allat Qwest is nil! &diiflitl;g Ifs ~.fbE;:~ 

under section 25 1 . Tke imposition of this ccrtldi~ion prcctltiwsr!, i lSf Q i ~ e s r "  .k Z+%l!taifii 

virrrlation of Q1~1est.s obiigatiol-rs under 47 U.S.G. ?Si{tc], I V ~ ~ K C C G C ~ ,  by 11% ~~fits,t#- it! 

ncgoliate svitll 2-Tel in the abscrlce of snch a colzi4itintrt. QLIC.;~'!! ctli?r~#ti~.a t,, c!e,~t'f> 

outrageous. 

4. Thc stu~?~i~ird.foi.~fili~?,~< c?,q-r.ecnlcnrs ~rizdt~t. 4Xr'IS' C 1 252 ~4 i ~ d ~ . ~ ~ ~ .  

In other jurisdictions. Qwesl has arg~:cd. nltcrnativcf~, tkar ~ 1 : ' ~ :  - t i l ~ r ~ ? : : r , t  : - I $  tiI1,11;- 

" 7, sgreemonts under section 252 of the federal ;jet is t~ncltlar, kh:ri t ) t + ~ t  fr* F F T ~ J  ' 2  t*,::tt'-tltt 

ji>r declaratory ruling at the FCC to detcxn~inc tll;lt stanti.kr~1, h % u t  5!;2 .c crcrct - ~ ; , : P ~ : C ~ S : : C . ~ ,  

are not a proper subject for examination in these scztitrn 271 jsrtrrcu4F?:z~!~. .sml !i~,ak i ~ ~ r  ,i 

variety of reasons Qwest was ncver obliptcd to fj6c ttra'si. :rp-iiei;jcnt:t 

AT&T will address each of these scparatcI?. 

First of all. APf&T believes tlint the standard for f i i ing.  rigypfot i l l .  iuaBf "p:ci< : ~ r ; * i  

4 Exhibit R, sr~flta. 

"I jd. 



1.itilitlcs Board. for calin~ple, had 110 difticulty establishing and nppli: i i q  n simple. 

complete, and practical standard for filing such agreements: 

. . 
For purposes of this proccedil~g, the phrase "inter-connectioln agrcenlcm 

used in 47 U.S.C. 5$251(c) and 252(a) througb (i) and l 'ig 38.7f:) 
si-iould be defined to include, at a minimum, a negotiated 01. zrhitra~af 
contractual arrangement between an ILEC and a CI..EC lltat is Fitziling; 
rclt~tes to interconnection, services, or net\vork elements, patrsttatlt to $25 E. 
or. defines or afYects the prospective interconncctiotl t+t.latiotrsHip E ~ ' f t v t ' ~ ~ i  
two L+ECs. This definition i~lcludes any agreernmt rl~~ilifyillt! C ~ I  

a~l~etlding any part of an existing interconnection aplccmer'it. 
Yk 

Thus, at this stage it is clear that Qwest has at1 obligation icr file rvrt;rin 

;~grrclncnts. there is evidence that i~ has Sailed and rcf~lsed to clo sn. mid cttmpcttii)ri b;l\ r 

ber;n hasincd by that failure and refusal. 

1,;vcn ;~ssmning crr;qlrc.~?~lu that Qwest is correct mcl the statldard is tinctear, art;; 

nssa.ted lack of clarity should not preclude this Corni~-iission li-o~ri ir~vrstigatlrig tvituthcr 

nnd to \vhat extent these secret agreements exist. and \\-hetIser anit to u91rlsrt csrc~tt tftc5e 

~ccrct agreements ~ixiy 11aw harn~ed thc devcInprncnt of'con~petitinn in this skate. 

llltimateiy, the question presented here is whether ar nrrt Qtvcst hits r i i t f ~ t  ? id  i? 

~Ziscriminatcd against soiile CLECs and in of other's. In otller u;i7rds, r n  !fie k1t.c t i t '  

those sccrct agreements, 11:~ Qwest given the same terms and cnrztIitEt,.r~s ir, ;lli qvE.E:i '4 ~7t1 

rx i~o~~discrimin~~tory basis'? Under these circumstmces. tvlailc the st;urtlsrci ii>r ~ili;:~! ih1z.i~. 

irg,rcc~~~cllfs is certainly important, it is secoildary to the qucstintl of \xt~rthc-f 

clisrsr.i~nin~ian has occurred in violation OF federal lax. 

I,ike\vise. the existence of Qwest's petition to thc FCC' fht- C I C C I ~ P ~ ~ [ L ) F >  rtttrrr;: i,;i 

thc standard for filing documents should not dcter this Co~nmissi,~t~ ficrrn p i ~ x c J i l i g  z k ~ t t  

'">~der. Making Terltative Findings, Giving Notice for Purposes ~f Civil I'e,*rrultici. f ;r,lnttrrg 
Oppt~fiunity to Request I-Iearing I n  Rr A T& T Ciwp v Qrl'csf t i?rporlrrri)tr, ic?~v(;a ! ~trlrtrzs ilt),rr,i i jut B + i 

No. F(:U-02-7. issued May 29.2002, attaci~cd here as Exhibit I? 



its O\WI investigation. It has not deten-ed the Minnesot:r or Nr>\ bSc:c;i.t: i' ~ r ' t ; a l i r b r ~ ~ . ~ ~ ~ i i . -  

A - 
In hc t .  the New h4esico Public Reg1.tlatiott Cortlmissicrn's i fc:=:vlarsg 1!1:~;%.~f%il?~? i%li 3&t:< -. *. 

2002, flatly rejected Qwest's ntution to S a y  its procceriingr. ~>LX-CS!*S Kcxi- % I G - L $ ~ : ~ I  

motion was based on the erroneous idea that the state cckmnrissiun $91 - s7kdbj  a : ~ k - ~ ~ ~ . !  IFFY: 

2. 

decision of the FCC with regard to the filing standard ~ i ~ r l c r  ~ T C I E ~ ~ P I  25 2. ' 

Qkvest's fretfulness over the dcfinitioll uf i t  g~t'en'likzg ~ t ~ ~ f l t ? 3 ~ ~ f  fur B1Bs:rg 

agreements is entirely unnecessary. Over the sis or rnurt5 ycktrs h i  ~cvirecti tBc b4:1 I ? c > : ~  

il.1 effect: there have been inr-tumcrable agscernents r?iegc~tiaretl ~ W I ~ \ I W I S  i:&~t!erii. rt:f$ 

approved by valious statc commissions inclrtding the South D:&~I$L& t" if,"- \t1$+-dj ::Efti~ci-: 

agreemenfs were thorougl~ly a13d painstakingly nesott'~~ze.cl, rtjttl in itur;ratJ C.F%~:S ttini.lrffd~!tl-+ 

was necessary in order for them to be ct.~ncltiLj~d gad iit~pf~i~t~titrd. C~TIC g t ; i i ; B ~  a? tik~'. 

process is that the subject ~isatter o f  intercam~neetina :rgrccilil_cirf5. E,, *ti: ttk: W I : ~  ' i t71i i v t e ~ l i  

blmuad. yet well-defined. A brief gla~tcr: at tfw t:xf$t' of C:~RICJE~> fjfrr t%rc  i 1 &! fJi.7 cys: 

agreement reveals that the st~bject mattcr of iiti"iilltrlr'rdiit\lttyci iott ,igtfi:.~?tttCf%! %,;I@. r ~ ; ~ $ . g *  61 W I  

the obvious topics of payment. pricing. bmttnrlitlg, rssalc, :itsti rile litclkrrr~tt.h~, iii ai~cir=, i t r i l l~*cl  

netxvork elements, to the more indirect fFr11t 30 ;~CW i!np?f?:uarj ?;trl&-t.i,- ~+! 'df i+-~k~i~c 

resolutioll, maintenance. and network securitY4" 

From AT&Tqs perspccii~:c, it appears re:tsi:rr-rsr&le iti t zlsiib ;Ite%$ ; t tq  ta;~,:r~;~ir?i;a:-t 

between carriers which addrcsscs ttlc srt~"iic issues. rtr tic;ilk \$gtfr  ftrc prttr)c +.ttb*lfi~:ii i ~ ! , i t t r , /  

as an interconnection ar~rccmcnt shoulci he apprc~t.-r,r:f, fiied, , rrrti L ~ F ~ I I E ~  ;"il,$ bttirtk":: it:. rirl;: 

same manner as any other interconnectiam ngrcctncnt, "1'8115 t ; iSlx \r~~ iitrr:c,-ii j t r i m  15%: 

12 Order from the bench, Ma) 73 .  20112. in titi- .titririt i . ; i ' t ~  S ~ a i r  >fii: :tzr$r: il":~ . "il::,-: f d =  + 1- * 
- , - 

7 e 
i r i i  I o r  I :  i 2 t 1 2 ;  1 1  T:; 

ETec Table of Contents lo ~ i i e  :lgirc-trzcrri L t a  cri ifrtf-~-!:z~.~ YL f ~ r i  Y I  tr;:< r . . ;:*, .-: L,; ir- s , - *_ 

between AT&T and Qwcst, nttachcd hcrc ns I:t.iribir f l 



express requirements of'sections 2 5 2 3 ~ ) .  232th). r r r ~ c i  153ti 1. f j i i i i i h l l l h ~  tt22h Td4i3+ ;" 1%) 

what subject lilat-ter corlstitutes "intescon1icctio~~.' can he ~icrh'cci ftxjn: r i d t t ~ i f  r t  pi ,:<: :, ; 

over the past six years, by e>ramilling the cantents of previfsrn ialtc~rrtll;cdr6t~i; .igrrt.rlrt%! %h 

approved and filed by this Commnission. 

111 addition, AT&T believes that any agilcn-xtrt twhirit ni~xrld $VC: ttne i : gnscC  A': 

advanlage over another in the area of i~~iercon~~cct im mrrd be ayu~t;ca\~t£, fiIt3. , 111 i j  F Z ~ ~ E ~ ~ C  

;ivailahle pursuant to sectio~is 253(c), (hl. and f i ) ,  TW5 fidlfr-~~s dire~fiy i?tx% :kx 

n o n d i s c r i ~ i n i o  provisions of tlzc Act, .rqiz.. sections 25 tfc. if?^t(C' t ,iltd (Jkl q t . 8 .  :t;? 

cxanlpte. an agreement giving n ean-icr. spocin! privileges nt pre~<r;;.!c%t+~ fi'rr ~ : ~ c ~ f t , t ! i ; ~ ~ :  LF 

problem or a trouble ticket shnuld be approvet! and fitrd. 

f'urthc~more. Qwest's assertion in oti.lerjuririfittii~~%$ lit*~'t :I fi:rtir~rt ti. ~ f C t h i t , ~ r , ~  7 

necessary for detemiining wl~icli a p e ~ n l c ~ ~ t f ~  ~houigi  hr: G?t*rl atrut v+frii:Sz r w ~ i i f  t'it+t. :% 

contrary to the leuel- and spirit of the federal r k c t .  l-~t~rter 4: f :,%.4,', $;S,',tt:ki 2 I ,  

"[N'Jothing in this section shall prohibit s St:rtr_z corrtnrks%~l;.e Zrsrm gstattfisirr$ig i ? i ~  

8 x c~lforcing other. requirements of Stars !a+.$ in irs re%;Iex% a" r i ' i i ~ i  ;L~{'CJCS~ICT~: . gF:- ij;hcf 

words. the federal Acr not 0111y r'stahIjsiit"~ E ~ I C  io~ilvicia~~k G<~i;i> i i : 5 f k r  4 r i -  ~.?i:i~: t z r  zcyt kr. .i 

and approve interco~~nectian agrrcrrtents, bu; ;he:,. urE:;l~ hniz: kilt: rij;tra t u r  itstg%::.i ai?,i 

enforce other requirements. consiszenl wit11 stnrti I;br\. f : ~  d f i ~  :r:> rcw e.11 &it ,ip=ce-Ph:::rli 

Thus, the plain kmguage of the r i ~ t  is cxp;lnf;iw t~hc?? i! r c t e ~  t i .  '~4,:kld i r i i : a+ i i~~Zr l~k~  F I ~ .  5':  

intercorrnecliaii agrecinciiis. '1'11e fedcrz! Ac! J:res :!it! :t.rki;~~,":i~t: ~.~t~3j~li~.i:r't!:': t : i . i t : ~ ~ :  i i  

sta~~dard here, and in pact csprcssly riljccrs fltc r.tcc.J foi -;taiE: ;r 4t , t i ick~t L! 

111 sl~orl. this Com~~iissiorr has full szartit{try ;itrfIrttrif! :rt ri?ghli -01 LI i s : i ~ : , -  - ~ j * ~ * ~ ~ :  i : ~  

sra~~darcl for filing interconnection agrecrncrtrs, 1"llo Crcis th;ii ~hr: 4: t.rrinti-Liirii: ia.r; rr.3; ,:?; 



done so shoi~ld not deter the Cornmissir>xl fr'rtarr I ~ r C ~ ~ ~ e d i ~ ? g  v-'-"cfji -! -r s i r -  --I---" .if *-r'fis *=  5 - ,;:T Ldt- - 

issue, based on tltc plain Impr:tgc sf' the i t * t ! ~c ; r i  :jet. 

the applicability of tllc filing znci appn~vuit x ; c . r p ~ f ~ c ~ i c n ~  - t ~ $  %k=-l"(.gitxr: ,'," T "221 2-;F ii . ; - s ,~ i i i  

begins this arrgilment by a(?sscrting thr$l se't'kii-arn Z$Zia% 1 ) $ltiqf::hfi r~^r;f:i_u;r~:l ::$'.s ,iif.vf:,f- 

n i therefore m y  agreement which Llcres 110E cQ0:b:tlb 1;kjklr 3 u';gi,tifeG ~ i ~ f ~ i i u t ~ ~ ~ ~  :% :-,,?.r q;$;iir'! ; 

4 " -  r~ondiscrimination requirements tlf tke r c ~ a i n d ~ r  G ~ B F T ~ ~ - P F ~ ; -  ._ 7 +, Ssx~~t? !ctfxfi k t 3  A $ C - : I ~ ~ : ~ ? V ~  5 r3- 

L I wl~ich an ILEC cor11d disc=rCtnil~;ih~ i$g3i85~ at;irfb%it$ti2-iil$ Ek$..f;$ --. +rif?t J~E;~+IL~SG: I l i i :  ti;,' . 

and conditions of itltcrco~~ncsztirrnr, I ' ; t~tk ~1 T C S ~ ~ ~ B  \$i:r.~k43 h u: ;$g~rb i/'~irk$:.,l$;. $7; :i.ie ?;~:,:k 

and spirit of the Act. 

1ntercunnection agfzQnlcalls ct>n$;xhr raktch s:b?rrG ,:;f$.ti~b ;x:tk: ~ : ~ t  i$ki;~ii I:$?; tc. 

agreements typically gu on Sor Fttnr~xlredr; pdg~:'ct:"l., ~11d i~?i r tA .;)-$ &$is i.~k~e:$;r:?bi -- 

relates not to pricing txrf lo tcrrrlii can& co~t!~kkq%:~%~ cals,"$$ 2.f ~lv$i r i ;B~ l ' id lGk,  b ~ ~ * ~ b ; - t  I\,$ -.-;>,! , +: .it 

.," and will licenst. ~~referetitinb trcainenr t ~ f  ytsrlc ,"t I t r t  i i,'';s~-.i,~ i s  r f ; ;  ZF *<L,.: :. i%: .?;f:i 

terns anci conditions cr f  it~~ercr%i?~-sl~ctiti>~z~ 



" -I "-- !+q?'4t'jli,ilp" .kzLl; .p  state commission. I'\irthcnnnre. thc gl't~~[tt~ls fnr rqj l ; \~i i~s~t  =H. i r  . &.E, 

agree~nent are clear: such an agrtcnrcnt rr:rrsi hc ribje,"ettd, kdbifr- ,&A$, ~ i .  tbc L!g-r';iird-:i - 

* " 

a ~ j ~ p o r t i o n  thereof discrimini~tes agaitlst m tcit'i'ut%~n~rt$~~c&te~~ .r, B b. ~~;,,IPT'sG? :;)'t ?:, r' t ti" 

agreement. The r~ondiscri~i~in;tficrn rcqtliscn'ret~t;; or" ?jcx"t$~:tf:, 22tc  a JI~: tii: P?L?P:.~:T>~ / - p--r; 

the approval requirerncnts of tf13: calme ~ C C ~ ~ B R .  8s x ~ i B  r%T fke G!SE~T 'it:jqa~;;;7r;s~:~ 2%: 

section 252(1i). In turn. ~hcse stm~~fixcrir:zisinbioa ~ ~ ~ ~ g t i ; ~ ~ ~ ~ ~ i ~ f - ~  ;';I; ii":tk":$;:r~;;i*ts! .vk? 

* i n  enforced by way of thc "pick ;in.rlJ c h t s ~ ~ ~ ' -  r~ac i r~ i~c~ i t '~$ t  fi3~mil: If;; i i ~ * ~ Z i ~ l l t  =.%,.J' 7 t ~ i  C:;:z: i-, 

Each of these nonrfisc1-is?:in~fi&$~ pp>tci;tf~*c:~ 23 ,as ;&pg$iu,6~l~ f t  < ; ; - : ; P - ~  tc 1 

conditions as it  is to price, 't-l-ier.c*&~ri. cltr Qifprg f~*quizei'::~sz?i ;*F ..;:k-::cw 3; : T-:*~ .* .gi:< - 

agreements containing tc'rlti:', i\~tl\j; ~~~'~ditztsiv., *ts >ILF:!~ t x j  a;+:rl*fq:~aj~jjl*f 5 %. t t~ i  I ' . T ~ ~ - ~ ~  ' r  

relating to price- 

The Iang~~agt. of thc Act, whcrl ft:zbci 3;s r ~ r ~ t r ~ ~ p  .fkt ~ r ~ t ~ ~ ~ ; : - ~  r,r::*hsri:,~ '3,l r >;a,~q- . 
selective myopia, cafls lilr n kn~ed rnterpciatrtrr-s Y $ ~ X X $ Z , R  as:r~f~~-,i;7iir:i ,kt;' -;;:{r:,; - y - c  ,r,ij: 

.? con~missio~~ approval. fiting. ottd r" i~k  mrli clsntuw % b ~  ~ j i ; $ $  ,:lt".1,;4::j - ,I":$+- 

intercc~llnection agrccmcnf hc E%cd t.tit!~ tdre: W;rEc Cod%rnrit.::a$:. bill %Ih; ~ % ~ ; ~ : i ~ ' , " , i - . : >  f v -  ,. 

" - reject it if even a pur.[irrrt crf the ~ E ~ ~ C C F I I C ~ I ' ~  i:; itbulb! en k4 i,f:.,li, s ~:+;-,~JIL~:~Y~- .Z;~..&,~:-L;',,,L: i', 

when aslied about the ;zj>piicabitit! $31. t ' h ~  f"rtss$~, ;tpp~ctt,~!, ii,:~tG z_ii+<i,ji,.*, $;~-1:1 I- 1 ~ 1 . ~ ;  _ . 

reqnircments of section 252. t h r :  1;C"f ' c \ c ~ ~ s \ ~ c ~ ? s ~ I * . ' J  t;ir t,i i~ I:\ j~ t W  'ti- 2 ;qtV +.p7::5,.13 er 
a 

which agreerncnts shonld be sttt'tjcct fu :!irkit" geqtaticrrtt:rrt- 
' 

' rhe s t rn i~~ed  interprcr;xtinrl t ~ f  . ~ t t ~ Y l r r d ~  Zi2t 1! 1 r 

jurisdictions siiouid be sutt>mrrri$ rcjccfcd i.xksgi; i ~ r  5%+figi: Ili,:k+~rc? 

- --- 
I d  see for ~ ~ a m p  te / ~ ~ ~ p [ r F ~ g ~ ~ l t ~ l  tot~ q f ~ j f ~  f9,c<::=:i ~ ~ ~ . ~ ; . Y ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ x  ~ a ~ ~ g i ~ 3 ~ ~ : : d ~ ~ ~ , j  ::z2; ; ?;,,;? $;s:,:;..::;;.r$,F,!t: ~ 2 ~ : ; ~ ; ~ ~ ~ . ~ ~ ~ G ; .  ,, J-: ,,. , . r; 

1 $Jgfi. [ } ? [ c : r c ~ ) n r 7 ~ ~ f j ~ p ~  Bgf15*ce,q f-:q,,g/ ,&*gjg&+>~k~ {.'&-pgc*J*i; Q,?$;$ $~ '2 .~~y2~5 . ,~<: : ; t . :g .~  .''-f~~$ ;:<:~ &!;ir,j;:,5: ?;:j2rzi,.;..,, <-::- , - : :.. .,, ;, :,:,~+, 

1 1 Kcd. 1 54519, para:;. !h5-.7 i $996) ("f ,qgai f:rimy&$&izq i;!s J.%?'-i. 



has reprer;cnfekf && ('ngbm~$.5~c.g% , . ~- $i33z ia i;.;?+> i,;:?$i'<<>:%i:$gd ;t-$i$$;;,;:g$'~\, &; 

-'file a] 1 cnr-,trrtcts. agreenrcI>rs, 6 8  i e ~ C t s  t;I~t~GP,5~:+CigEi-i4-r 4.. c,.,$: $;ii:~~% .., el .., q1-2i.i:.. ,: $$i!ps:.-i.~ ..., . .L. 's: &'z~.La-:,.., .,: 'r'i.;r.r:!,, .*=-di..- 5-  he G- 

and CLECs that create 

, -..I$ going fonvard basr s, 

.*- ." -' . . 
FrtlII7 tllc otttsc.1, A, ,E, t g ~ ~ ; f Q  ggfg &if i4 evG!&;j:T.'. 3 2 3 $ ~ ~ i ~ ; ~ ~ $ ~ ~ ; ~ "  k,::: cj~.y":F;$~i:~ -: 



it xvt-itl, and wietislcrlbing inip~rfsl-nlr irrfonnntlon r&fkf b~~~i '5lr;  $ n i  -I:: L ~ : ~ L I ! ~  . 

agrsements a?-e esi dence Q. i~e  st E~as C Z ~ ~ ~ ! L * &  s+xil:,c rt tzd $:dc;eri E P I ~ L  

pre\-iously- the FCC' :'as speeriZicaFf.,- s;aff;$ tflai ujtt5at:rbfi4z i z 7 ? : ~  .;xj ;i5;<ti:-:g :;517c.. x- -:- 

applicant are relevant to wherl~cr :t grant i\f 2'72 ;aritfs.irrrb bc. :;2 &\;: g:i!.i:-rL. I . - ~ ~ . . - P : -  

the negotiation of at 3eirst tmt: ( ~ 5 '  itlc~t' ;+ggctsv:tf%:. . r + t I - : t  = ;. 

contrary to, and undilrmirwtl, the :.~'~lj;~hjrit$jt~ ~t4722-." 'rtta;;*i> 5 + h 1  .,;+A; i" 3.. , * F i  - :,+;:-'I ; >- 2,i 

exanlination of its 271 ;qsr;iIi~ttS~ei. < j s t ~ ~ t  i w .  i h f g d  < ; t : ~ . ~ 7 2  pt :-: >v, I +-.A ; . j - j e 4 ~  + -i 2 

and should 1101 be ravxrdcd f$sr fIi3t ~i~$ i i ; i> t+f~~~~~tSSt - t i  c; F W ~ I Y  k$ :r 

r, X f %K-V *r4:.sisg 

J .  complaint ngaitsst Q n t ~ i  tvjib tja.,: >$ifsncesttrt $kt$&&, t y%k:r;"-:; a , * ~ . ' t i . r ~ l l ~ ~ + . v  ;:. ,+t .: F ** *  

regarding C)wcs~'s vicrlatir>n r,,S its irrf~:t:clil;$ii;c?,i~'r~~ :t$:fct'~i;4fzr; ; , > s ~ $ i  ,:: t: Ij r , -< i ~ : r  5 ,  

! f i  violations of statc arid fedrat Id%. 

On April 9, ZOI)?, t{;c fill t ' ~ r ~ ~ ~ ~ ~ ~ ~ : . ~ ~ ~ ~ ~  ~ P X L ~ ~  k~gtgbr -v, \:s- ti,< % $ * ; , ~ ; . ;  ,$,: = , ? ,  * r . 

findings that Q\li:csl erstgaged ii3 tiW~i-c4ri3rrf;':v6aii~i~E~~ k.<t.:aa. R, ,L,~~.,s~~3sc~$::.i<= +'is.. ,-.',.--a- ~-t+$;>;,t : ; r ,  f c,,,fii.r ~:~r:,:~~t~:,&;;Lj, .. -2% ci ~~.;~;~;..f. . . .. .$$,:+ .:;,i,,=:~i,io. ,,,:$ F.:,,: i 

( '" 

Qwest in  the amoirrlr ~jf$SO2,5.90"' ' 

The A1.,J7s fin 

anticn.mpetitivc beha-iic.tt- on 

- - 

I G See Exhibir A. .slcpm. pp. 78-3 f 
'' See Exhibit E, c'itptc,. 



011 Qwest' s part to prei.3rir:a.t.s :it &+: ilig&E*s;l fgf 345 .;if z, C L ; ~  : ~ + + l r ;  , , . , dCli-i :r!:i~-:, +--. iL. 

a * subvert zhe ability of a rt.gtiti:u?:?- t-wir~ k? &:;i.~?aac ievx= <irht1 ,it I' :-:-+: 

beha~inr  here has been slrtr\x-x~ to be ~le":~ift"tS~ a ~ ~ i J  I$ +!2."2@-q%i4~~2::, a lL i  +tc? r: ' q % ,+ , - 



because u7q  assert jllrer. L I L ~ C ~  yiaiaciixns ofsccliaxs 27F e",ci-ir::G::g I.- : S ~ L ~ - - C  ~:3:3y~srz;1*~. 

Q~yest continues to n ~ a ~ k c t  prfisi& ~n-rq&>r; i~te.;llf c2$ .-a -1 :%q: i rt=>l $!?i-r&t~&, i * t  + i ,i; 

IVave'' senli cc, \l;hi cl1 pmvicics i r~ter-L.:iTA trtpabie tkn~3. 5 3 ~ ~  fSb; iii~te :- a ii= fo'ci'.:, > 

Ava~.p-ic,g, jnc. y. Oirle,sf - ('r~mmttn~icctfic~~~~ ~t lr .r .r ir~f i~sst i : f~i  kzL <:i~~>v: 3\87 % -'- ;?i 8% %?- 

-. * DWM, U.S. District. Co~rrt, District crf k~l~ifnn[;~~r~ Xlj:;>cWia fJgr7r*irrr.: -:.$ :7 $ %  -:fi,= 

August 22.200 1. 

In addition, hotveve~ tl1e '1-c!arhAmcricir crmt~Takrr~k z.%arr ~ O ~ ~ L I Y I : I I : ~  --_ 1' .  

- - i  they relate to allegatjtzns of ~iutarions of sctll i i \r~ 2T3 ;i ch;ri.;ri;%ti> %e-i;,:-:p ,- 

autllority. A'r&T hctieves iji:ti tile c ~ i ~ ~ i . ~ ~ c e  rif ibzsc ~~~~ i i ;$ . r~ r i t . ,  r~!!;;:~i~ , , 'ti, I ,!i *: 

I * Q~rest 's  corllpliancz n i l h  stlctjtrri 271. i:i: Ihigitfy f&.?ei.fi$ Z f i  i c x > + i  +-stgtl~'kg:q~::;' ; 

consideration of Q t ~ ~ s r ' s  :r{?pEicatitf~ for irtferit_;"lp'r, ,s:@t%rr.;ay F O I . Y ~ ~ - ; : ~ ;  ki~, t ;  s ~ c ~ ; ~ i ;  l . i~z: , : ix: i  : 2- 

the federal Act. 

The Cornrnission sb;hrtuicA clearI> akidkiinnat F ~ F  L&~IO: rJbdfjji~:~eig, 

I'ouclrAmerica's allepltions that Qwsw~ hni:; C O E ~  j~"r;~si*'it ri ik:E:e:c$ sitc?::w:$ ?:* j5 L G % ~ ; ~  ii;t: 

time the USWesl/@t:est rnerg;.r $i:&s ;pg%fa%~cci.. f L 6 ~ E i ~ >  k 4  f811,;; o ~ ) ~ E ~ B Y $ ~ + ~ ~ ~ : ;  , ~ ~ ~ ~ . > ~ i ? , j  

% - < hear that evidence behre m a k i ~  ztty ile<is~trrrw$~'lubht k: :ti ljwhc;"-:' 2q w.; t t i ' i L  * 

appiication- In victv of thr coifail;ixatittc rrattgrc 6.i thxz z'?f p~.r+a~ :*, E: t .  f:%i $;GL &. . ,:, 

how the inclusion oi' st1ct.1 cviijci~cc. \ ~ k t : ? d  S)TC~~L<~:";C at!:'; g\:iit~t!v $ f a  !.a+;: r.!, 1 : .  :, t,r ;;; ' 1  r': 

developing a full a11d ctsnlplctc* rttca?rct !:ere, i.i ~;rrxt!d 2$'p3,1; b:t:j-<-- i s  , r  $! <;i r ~ t , Z L ~ ~ ~ , i :  f; tt- 11: 

presentation of rlzis c~idei~ct ' .  

E. Qn.e.sliTs s%rslicnmftdi#in.c ('arr~rrrart* %itkglrr$la 

111 additian n11ti-crrn.rpc.ti13ve hcha~i i s~ ,  &;I :,$t:Bt~t.:~:+~;i"~ri r c; 

ranks, ikon1 top to bottom at Qxi-e~t. f i ~ l i l ~ n ~ t '  r a r  tt~is ;i:r~ir?i:-i~~ [?fit C: T-*rP;icz: :* ;>:rpt i  :, 



. + 

f Elc list gb~u2b ,%$I. 

important. 



and disc-ri minirtns. y kf.,a.'i.-t~~ rs 





Qwest has dsmons;.tntecl ettc r<:cpfii [;;7~gg t ~ x ~ ~ ~  $?3 e-  ::P-:I -- t ~ 4 1  i~ ,* - 7 ,  .- ,- - _ 

remain so rrr~lrss iiiifJ rifsgif 4rib&~:%g ~+t?*$x!$&:g .g:L16:3t<.~& kX~tii;. : 

, +. 1, t 342%$ l%l%~&rk@ 

the intpri3pcr p~oa-.isjtrlri~ig 



* - 
, . ,,, &t' rivals. ail of &cstr sevrr;g$ I~'&c~QQ&~~!< ;h&$ zip ~ $ q  ;p31~.,33 ii~$M;z~y~172L;-c~:: f ?v.* - I  - -: 

that ccsrrcction, 



A. AT&T's Verified Co~~tlnents ~n Sorxth D;rkui.,g 
B. Full copies of the eleven iinfiletl ;?gF-i.prnerra:% :tz 3 ~ ; r . ~ c i  ftr  ?+lrr'.:%~~M~x 

C. The agreement betwcer~ Z-'l'cJ ;st14 Q i r ~ a t  
D. The IUB decision on secret agfrctl'tcrlfs 
E. The Minnesota decision cm ,-IT&Trs f 'SEEP !.ii%tmp ~;~~ta~piizf~th 
F. Second Amended Verifiecf Cnm.ptuinr $11 ,tXiix,lrst~<<sla fi~;'We$. scjli $- G'i&"*-&;'; 
G. Letter from Richktrd Smith to  dosepi# $accr-fif~s dakd FQ~.FU;~;: ?is 3%: 
W. Table of contents fram AT&'TTs in:crca*rnf~&+cztr;\~r ,r~rccfATctai w?bh $>.it e-+~ 

I. Texas transcript from opcn gigend:r &teed &8:1> 28. &fW 
J. Texas decision on pr~blic inrerkisr 





BEFORE THE PUBLlC UTILITIES COMMTY SIGN 
OF THE STATE OF SOUTH DAKOTA 

IN  THE MATTER OF THE INVESTIGATION ) 
INTO QWEST C 0 W O ~ % P O N 7 S  ) Dockcz Srr. 'FC; 01-16? 
COMPEHANCE WITH SECTION 271(C) OF 1 
THE T]EkECOMMtJNICAT]IONS ,4CT OF 1996 ) 

AT&T7S VERIFIED COMMESTS 

REGARDING PUBLIC ZPIITEREST 

MARCH 18,2002 



A. Hntrr~ducfion 

The public interest inquiry represents. inkr- atio, an op$lontin:rv fiir -ih;s 

Commission "to ensure that no other relevant factors exist that vrnztld ir;tz,r::tr1Gil ;kd  

Congressional intent that markets be open."' This langurtgc rcffecis liic br%%htd ~ t ~ ~ i i L . ~ - s  

of any public interest inquiry, and AT&T sees this public internil i~i~q~t i ry  sc hcarig hi, 

nature necessarily open-ended. In this contest, Q~vust's nttetnpts En I:mir t k i ~  it~qutr. 

sllould be ignored. 

The public interest inquiry is not only separate sttd ap& fril;'ii rl.SrecXit.zi 

compliance, it is also the lest item mentio~~ed in the 'f~etci;t~:r~nt&;~nisla~itat~~ Auk ai i&~ ig  -F. 

prerequisite for a grant of 271 authority. ti:nder 47 ti.S.C', 27lrdrc3ri:ij $hkr;r~tgh i t '  8. i i  1*.- 

apparent that a BOC applicant such as Qwcst mtlsr QFSY s/ r~t$t~ ~ 1 i x r r z $ \ l 3 i r ~ i "  rartdc~ erfkelL 

Track A or Track B, followed by either checklisl compjianse ttetadrt track 4 I :~li Sq,i k B 

campliance (under Track B), follswed by cornplisnce with stxliu~t :?f $:ha;f ~t~&r"~$ tc  

affiliate requirements), and then. lastly, the public irt&~esr rrgulrarntgrtt "hr +-t. 

requirements are set forth in logical and seyuenriet arder, anti tn !&kc t fwt r t  ~ t i ~ f  ~f ordrt 

would be improper and cotinter-productive* 

ATErcT therefore recommends that the C:ammissirtn rcseru r k i r i t  d-dcx*:titn qrr: p%$$lta( 

interest at least t~ntil such time as all of the follntvjng kkavc oi-crirrce.$ r\~,:t, tlxie t j $ i i : ~ a  frii,i. 

demonstrated that it has fulfilled its Track ,4 obiigrrtkrnrl.i: 1.1cc~1nat. tb.t:ba ,dl ~ f t @ c k & h i . f  1.t4:rtld. 

I Applicarron of Verizon New England. Ins., Sc$l/ .-llrftlitrriii. Gimmflt~lr;ic+inrir*~~ hk' t-ib b .r r PL= l n ~  E ..-,,: 
Distance), NYNLY Long Dis(at7cr Cotnpanj. (it"b,'cr 1'crt:e)~l f;ti~a~rra~-S+e;:;ittrs.?sr.i.j LrsaS t ;a;:$$: ( {i. *t-+iad 

# C ~ . V O P ~  hc., for Au~l~oui:u/~on lo Provide In-Heginrr, inl~7LA>'il ye;,l v , , ~  t t~ tfm~;,:i,t:j, r;: f 4 %  :J : 

CC Docket No. 01-9. (rel. April 16.2001) at para. 235 fhereafea the 't'd.r*.'~t@ Xf,r:;~~h:;i~~t- ,'" i J X , L $ C : S :  

"he development and implemenration of the Qwcst Pctfnefrtafice $ , c Y ~ ~ t i v a i s ~ ~  P!,~ti 4ws-itp?ic71,11 82 1- 1z4:+z 
generally been viewed as ~nlegral to the pubiic intcrcst inquiry.. Etr vie:* ut ah fa$$ thxt fpiY"ii;t i q ~ : ~ . ~ . .  .i:: 

being examined by this Comm~ssion separately, AT&T bclirtrus tlrat ahe ert%k~tutttrte~t aptxi ;rripl;i;.Lwiki:i ~f~ 

ofa proper QPAP should also be a prercsquisi~e rtltlre plibfic tnrcazsr tgqizrf:~ 



hwe been resolved such that Qwest has been determined to be in cornpljancr tinrirrdzr-ry 

the results of the ROC OSS testing): third, that there has been n s h o \ v i n ~  ti~nt. €:libc'\t 1:. i t b  

corrlpliance with 47 IJ.S.C. 273; and fourth, that a sufficiently detnibd. e[rucli.ix 

performance assurance plan is in place with sufficient assurance it \vvili rcmnin iii ~h~t :  

fix a reasonable period of time. 

Funhermore. if any one of these building blocks is i'cxunit by the C'air;pl~ti,ibitl~a I C F  

he ahsc~rt or inadequate, then approval of Qwest's 271 applicnion shniiid-~---inciccc3 

must-be tvithheld until such time as Qwest has corrected tflc shoitrrem'rng. or: ~ T $ I I ~  F I ~  

shiartcornings. 

B. The Standard for the Public iftxtcrcst Ifiqkifv 

As previously indicated, AT&T believes that tlrc public inrcrrst It1cFtlrt' uihier 

section 291 is necessarily open-ended. Ultirnatelj.. tht: pnblic intcrcs; tf~ilrdizrti trlt uisc% 

' i&WL the question of whether the public as a whole (including cnmpc'titnts rnt'l crstt;get* 

will be h m e d  by Qwest's entry into the Long distance mntkct, frr order ;<F kqi$$~+::;ct~ t k ~ i u  

question, the FCC starts with other, preliminary questittns strch ;IS whcd~cr fhc tucd 

market is indeed open, and if so to what extent. and for how I L H Y ~ ,  IXi~ivcc14tti. tl~ti:sc ?lrc oiir? 

all-inclusive questions, and should not be viewed as iixrzifirrg t!5c $ec~ylc a ~ t - i i ~ k  

Con~mission's inquiry. The Ianguage cf the Pilrizon ~ ~ I I J ~ L T L ~ ~ ~ I I ~ ~ ~ ~ ~ ~  ?**f i' Irkii:~u L tipl+r3,:, 

canGms this. The public interest inquiry is !nter,deA to "'cxtsilrc ~ h ~ t t  fw tjfiicr t".;'t~:~iii'i 

factors exist that would frustrate the Congressional intent &at rtrarkcts kc r>phC:: " S hyt 

FCC goes on to say that '.among other things" it may re~tie\v birth irdiii :md li~q d s ~ ~ i ~ ;  

markets: checking for "unusual circumstances" that may mahc entry eo~ttrik~': 2+  tF13 

public interest. In addition. the FCC has stated that '"antsther factrrn. tSlat. G~;!LP& b3 



relevant" would involve the question of "ivhether we have suir'tcje:,,t ;issursnco &a: 

'id- % 

markets will remain open after grant of'ths application." See I"cr0li,"~m flrv,.~:;,i;:i>t-ii: .- i 

tlrdct', at para. 233. 

Nowhere. however, has the FCC:'s public interest ittqtnry beeia ~;:':int:~cr~5c;ii :%t 

timited to just these few questions. AT&T maintains that the f3f.Tb'':: puhEt~ Entactr 

inquiry is similarly unencumbered. 

In this context, there are some specific issues whielr ~t-f'tk-i- r ~ ~ j u l d  like+ it. kz;,.irrg r~-+ 

the Commission's attention. by way of inclusion. and not hy tiap csf fiusri$$kinrt+ ! i r ~ r . ~  

r k e l  .4T&T remains concerned over the cunent high fever of F;&E price.izd $%'&"I' i.*- 

presents a thumb-nail comparison of these rates to Qwcst's rcknii rates- rt 't-tshi~?: tltt1i: l%:: 

current wholesale pricing makes it irnpossiblr for new en t r ; f r~~  tn C D ~ Y F ~ T C ~  tSii13 E -?4& 

Second, the current high levels of intrastzttc access 6hsfgh"s \%if1 h;acc a :;rn\iL)i;l 

anticompetitive effect on both local and long cIistanct: ~xrerkers, lprr;;:-2'i" t , i $?t:J, a\'! A t 

betieves that the threat of a price squeeze is very rertk. a114 Ltjt h~:t l~ts  G ~ C G L L U G ~ T  :~X<~,;~~L~J?,CC~~ST 

to issuance of the FCC order which Q\'rfest has ctsc~trirere EY";C:Y%~~! ''FtkTi~ r~3~?;1%16'3" the 

price squeeze issue. Fourth, the ongoing, unabated r t~~ t i~ t l z~~pe t t a t5 . -~  B I C P I L ~ $ % I Y ~  ( ~ t '  iJigu;sd%.k 

- J  r"9.C must be addressed by this Commission in adtrancdr t~f'axry gr;tn"r~rk J i c : ~ ~ ~ t l ~ t > t i t a  

In addition, one fundamental prubtcrn with Qivt;st7'?t p%?P,'3"*"136:%2itt!\ tri-I $ 7 ~  45wt.: 

the real and substantial market power which <ltt.cst and its ;sbiitry ,i2:d lris;qjrkr++ i. i t  

use that market power to exclude cnmpc~itr.trs from thc 2~c:ti r xd ! l :~ f~ l ; l c  i31ez_rkt2!pi,:b;2 

The plain and simple fact is that Qwcsr cannot prc:;eaiii> sa:ai!l; ;tc B : : I C C ~ : : S ;  P$+ -i;ii "ST 

t h t  its interLATA authorization would he "'csnsistertf i&ki r he pabltc ::~tc:w..;, 



conilel~ience. and necessity." 47 'C!.S.C. 271 (d)( j ) (C) .  Qlvcst hits fb.?i ~icrnflrrrf:rr,~td 

c o n ~ p l i a ~ ~ c e  with the 14 point check list. But eiren mcrre in~pcsrt:~ntl:. chrcklizr 

compliance alone is not sufficient to satisfy the public intsrcsr rcqitirerncnr: 

In nlaking our public interest assessment. tve cannot cr~itcflrifr rt%tt 
compliance with the checklist alone is sufficient to ctpen tl f3C!C".\ It~c~tB 
telecomn~unications markets to competition. If we were t t k  ~tdttpr \ i t~;riz n 
conclusion, BOC entry into the in-region interiATA strnri~cs t.t~:trkr.i 

would always be consistent with the puhlic intcrcst ruqtrnin;~n.it~ti ~ X - ~ I Y W I  sTr 

a BOC has implemented the competitive chrcklisi. Such iitn ;!pp~t13~t~ 
would effectively read the public interest requirertlcrtt otik t~:af thc srstxltc. 
contrary to the plain language of section 27 1 ,  basic p~ir~ci~l-ttc:~ t j i  ~t+lg\ifc>r: 
construction, and sound public policy. .. . 3 

As the FCC has repeatedly confirmed, "the public inttr t 's~ rci!:itrcnlrrrr r= 

irldependent of the statutory checklist and, under nnrmaf C ~ ~ I O F ~ S  ~f Statt-lkfrr) t ~ l i ~ t f i ? < ; ' t k # ~ ~ 1  

requires an independent delemination."' i t  requires the Cnnn i i~ i i t l :~  ":tl its-tcn thr: 

circumstances presented by the appIications to enstire Y ~ & I  no c;bLlie: r p & * t ' i t i ~  f a ~ r ' P t I - ~  7 e ~ f + . t  

that \vould fn.lstrate the congressional intent that markcts be rlpett -'' In siroi.:, n$rc t.peri<r 

ofthe public interest inquiry is for the Commission to du;rernltnc: uhcificr', 

notwithstanding checklist compliance, the BOC applicant's lacrrl ninrbuts drv irnc-t. $;i*dklCi 

open to competition. 

3 in &luc hfatrer of the Applicurlort o//lmerrrcc~r hliciitgc~n I'~lr;rifon~ :fi ,%el, f:i<it li '-l . r f  :!:,$ i ' m~~~t .~ .~ i , . - , : + ,  r i s r  

,4cr of I 934, as An~ended, to Provide In-Reprot? hzrcr*t:17il Sc*mat'c;i- rt; lif--ir:~:, P I ,  1 ," i r i fti, ,! : .J + : . 
( 1997), iit para. 389. 
f See, for example, 117 f/7c A4aatrer. of~J?e ../oin[ Appllcatlon h>-Siff7 C'rilslmrtnt~~:rrta11;y.~ if:, , i. :i~iii3irF:e 6~ 

Tele~~l~onc  Corn pan;:, and Sourk\rlesrern Be// C U R I ~ ~ ~ ~ ~ I ~ ~ : ~ J ~ ~ O ? ~ S  e Y ~ t ~ t r  i:., b:, d ii. r l3 :~~ t r f z ' i~  r ; ' t j a ' ~  ij- :' -2 

Uislancefir Prov~sron of In-Region lrrterlaATA Sirmrc~.?; !n &.'~~rrm sn,Pt-$4ii~iaed1~1~ 2arit I.:%'$' b i :thf T% ' ; v :  
(300 1 ) at para. 267: In ~ h c  Murter of life A p p l ~ c a f r r ~ ~ ~  htl SBC' f,'i,nrmun:;.~tfrpi~;~ [bh a Cb !;, 
Tc'cleplrona Conrpotq,, and S o ~ f h ~ s e s l e r t ~  Bell C o m n ~ z i t ~ ~ ~ f ~ r ~ n s  , % * ~ % t r ' t ' ~ ,  51i if $: $I ,%1~~t: isrt .  ; ~ , ~ L ~  : S , , L ~  -37 

Disruwre, Pursrtant ro Sectron ,771 ~ f l h e  TeI~"c~ln l~r~i tn i r~f l i~r t ,~  .L~C[ i$[ . j .Q& ,+: E'rciir.rr,%- dil  .fi.-.:: ;r: It,;;. 1 j i 

Senvces In Texas, I 5 FCC Rcd 1 83 54 (2000), at para. 4 17; and ~;E~IL= ,tlcj,ticr. e>f $!iii. . t'i~,".'; .*SF- 

Allunric Few 1brk.for Azithorca[ron li17der S C I C I I ~ ~ ~  271 :tf fhc* ~ t ~ ~ r ~ m z ~ t ~ l c ~ ~ : i o ~ ; . 7  $+*f $:ti Pr,:: :.!la LV-:S.CP - 
Inr+zrLAX4 Service rn the Stale q/ NP\V I7ork. l 5 FCC Kc4 3953 r [YQBi. at p.va $2' 

i',+ 2 E.6.. the h'un.~u~-Oklnhomu 271 Order at para. 567 [emphasis supgiic..fr, .kS*ti i-r--4 ,' *: (t . r e  ,; r 
423. 



As shown below, numerous "relevant ficrorc;" cuttfinm d;dli ~ ~ X E ; U & E  n13rhhc;5 5% >'ikj;n: 

""kt ,f< - ; t i ( ;~ i '~$  :.$*:"; q -7 Dakota are not by any means open to conlpetition 10d3). ;~1d---+.B-,' 11 : + 12 s 

the part of Qwest-will not be open to cornpetiiirrr in rhc wirr Iikfim. 

To begin with. there is virtually no \WE-hascd Cc%~~~pckttrt~irm ~ P E  rc%%iSF~~z~f-rfi 

custonlers today, and no genuine prospect for increased I fSi'-k~Wti rcvdci;!ha$ 

competition in the near future. Contrap to the lerrcr arid spirra on tire :'~A.ICJ'~I.I: 

* 
Telecommunications Act of 1996. Qwest has hlncked ~ ' t ? n ~ p ~ t j f i ~ ~ "  e f i : ~  ~*t;~-rn+ c $ P:"izhil 

UNE-P, and is forcing conlpetitors to resan ru the eonstnicfin;t of ~~;z~,xr+:;ie fnca8rttc. Fir 

order to enter the local market. 

43. @vest Maintzins Manapsty jthm.;ar 
aver Residential Semirru 

There is no meaninghl UNE-bawd csnmperition for re~ttiler~t6,tE ~ t x s i o ~ ' " ; ~ : .  %)LI% 

Dakota today. This lack of competition is a f'ictur djdr;!c'~fy a"i"&'ket'zur:: f r ' ~  i ~ i 1 & ~ 1  ~ k t i i i  ;EJLL~$ 

market is open. To be sure, the FCC h.;s tepeilrcrfiy .j;w-l~binszti t a b  ad~nt"t? ;;p t%$%tktian?natt~ 

market share that CLECs must capture before the ~arrtr%i~1;stas41 ~ k l j  J C ~ J T C  et U ~ ~ I C ~ C E  Fzt I?-;. 

open. But this Commission need not impcrsr: 3 nrin.ilmum Y Z I ; K - ~ ~ !  dtitrt: i t +  ritafg~ FFI I-,&L 

into account the fact that no CLECs today are: abie tas mtstcni ,nrl) ALI~~ELE tlf ttrc,ii%errgsfi:S 

1JNE-based competitive threat whatsuevcr to Qwvcs;=s trtoaropt~lz; c:.rt?$h i i  8 r,r,d:f Y::'-,~*~CPI;~E: 

local service in the state. 

h Yl #FA% By its own admission. Qwest is pruvidirlg oaip s :,&a '- ~ilk~;hzr-.:led ~ ~ i ~ ~ :  ;;b yktc;. 

entire state of South ~akota."  Qwcst has not prut'irl'cd bwakdtrtvti el^ititJ fr3 io i i  

between business and residential. and apparent! jd hvotthf ~c,siilc.cde Z ~ I J ~  ;tSB ~tbt'r~a$$1,!i&$ T r ~ r  f p ~  

" Exhibit DLT-6, page 1. line I .  accampanying ths Alfidavit rrt'Ds.;rd !, 'Fc:i.a9 

6 



arc ljscd by CLECs to provision business services.' Thus, it is clear tila1 liNE mil ON!- 

P corrrpelition in the residential local exchange market in Sauth DnIia13 has hzcr? stynririi. 

ancf is simply non-existent. 

%il~cn attention is turned to the resale market for residential sen ice, the situatic-)I, 

is  very similar. Qwest's records demonstrate that there ate on]>* S . i i l S  rc..sc~ld residerrtiiil 

lines in the state, accourlting for only three percent of the overall residcntirtl litlcs itt 

~ervicu, 

The. fact is that two of the three available avenues to camlj.reriti:ts entry ir.1 the 

reside~xtial market-resale and UNE provisioning-are effecti~cly blocked. Furthcmmrt:. 

rhat;e are the two avenues that most require Qwest's affirmnti1.e cc~opcra.tion eu iim~?lt,.n*c.;tt 

fate tl-lirsi being to build separate facilities, an extremely espensivc, capitai-ir,~cnri.t-~ 

maker entry approach). 

I 'The rota1 number of unbundled loops in service, on the first line ofE>rt~ibit LIL'T-ir, dt1c.i r~o t  cnlor ~ h t .  
calculation of CIXC residential lines found on the ninth and sixtrenrh line of that cshibit, i n  circler ti? ilrft\e 

at that figme, Qwesr adds resold residential access lines to its own estimate of Ci,EC'-nrvnctf f,rsrtttri.s 
providing residential service. As a result, Qwest has conceded that UNEs a:c nut bctng usell ~ ( r  povidr: 
resittcntrat service in South Dakota. In view of the pricing disparity detailed In secnon T I  of t t x  Ptrt~lic 
Inrttresr portion of these comments, infra. this is certainly a reasonable conclusinn. 



D. The Evidence of Insufficient Margins I)cmonstrates 
that Cp\vest's Local Residential Iklarkcts 

are Closed io Competition. 

Another relevant factor is whether. under prevailing t!NE rates, eornpe~itit;: cneri 

is economically viable. As the FCC acknowledged in its tir,zerircrit ,'iiichi,qir,i 2-i Ili"iii I. 

srrpm, "efficient competitive emry into t l~e  local market is vitally ~depcrideru upon 

appropriate pricing of tlie checklist items," (id.. at para. ?S1), and so competiiivc priiir?:! 

is ob\liously "a relevant concern in [the FCC's] public inlcrcst incjuiry under seelion 

271 (d)(3)(C)." Id.. at para. 288. That remains true whether or nnt 3 sfate ~ii~umis$ii!li 14 .k .  

made a finding that UNE rates comply with TELRIC, becausc the FCC:' ftns rrtit~ltr i! t i w r  

that it is prepared to find that a wide range of rates can satisfy TELRIC. ~ccnndingly. 

where the evidence indicates that UNE rates, set at the upper bat~ncing. nf'l'I:fSF"rfCz 

preclude competitors from profitably using UNEs to enter the local market. that h i t  is 

clearly relevant to whether the local market is open. In thosc oirc~imstanccs. thc rSct t l ~ i t  

WE-based entry is unprofitable need not necessarily entail a rcvic~i- uf tile applicaht'z 

retaif rates, for it woi~ld also be open to the BOC and the state canztnissiisrr kt? Set ~ic'cti 

TELRIC rates at the lower, rather than the upper. reaches of what r h ~  5.:VL":'s rntlcs pc.rn:ii 

In the instant case, however, this ar~alysis is simplified by f~rcr fhclt, t~erc 111 

South Dakota, Qwest's Commission-ordered LNEs are no: c~irrently pried arc~-)rd~ng. $0 

TELRIG principles. Instead, UNEs are priced cansiderabty ahovt: cast.  'hc pric~np i r t  

LINES in excess of economic cost creates a clear barrier far CLEC' entry Info tJ~r;csi's 

local residential market in South Dakota. Although Qwest may assert otiiis:qteihc* the Ilt~:5 

is that Qwest'r pricing is far from cost-based. and has been a  prima^ f t ~ a n r  iii kcepirtg ik;. 

local. residential markets closed to competiticm. 

8 



As demonstrated belovd, UNE rates are so hlgk in cornprison to ~ ~ t i i i i  raws, tt; , r  

CLECs cannot compete with <)\vest for residential custonlers using tErr 1v'4~bT-X'iut~~~'t?lriz 

v.---w---k- 

I I Monthly Recurring Charges / Non-RcctzrrIng SLt~nrgcs , 
("MRCs") 

WE-F  with i FR 

In other words. Qwest's monthly recurring charges ("MT;kCs'"l iw tfrc t.shnies:t\' 

("N RCls" \ i 
! . r . - . . - 4 u - ' r -  ii 

UXE-T) 1 IF'R 
1 features" 
1 $22.16 to 

side are anywhere from 11 8 to 246 percent of Qwest's own retail rntes tbr reside:lii3! 

lines; and the wholesale non-recurring charges which CLECs rnust pay Ci.tucsi fkx; ri;%l 5' 

$12.00 to 

are more than 10 times the non-recurring charges Qtvest's retail custcsnrers pay, 

---+ 
$271.94 ; $Zj.Otl 

Although Qwest may argue that competitors '"have not nvitiicil tfncansci~,~.;'' oi t i \ , -  

opportunity to compete in South Dakota using the UNE-Piaffc~wn, tht;: thci: o i i k t i t  fniifttcX IS 

that UNE-P pricing stands as an insurmountable hmicr to such entry."' hhivtricti .  site 

FCC has made it clear that one important aspect of m y  pixblic iarerest ami-rlysis w tEh\ 

question of whether and to what extent ull statutory paths to cc.mtpctirican l;rc S I , ~ ~ C S I  

[A]s we noted at the outset o f  this Order, it is essrnri;!! tr? Er>cui 
competition that the various methods of entry ~cbntem~Xatcd b~ t L j i . l f t  

Act be truly available. The nlost probative evidence that trlI errtr) 

X 71te AT&T analysis uses current Commissiorr ordered pricing iaaea3 .triC?+$c%i':: ~ftyw-cif  5C.r.A r" 
pricing. The purpose of the comparison af IFR prices ii~ UNE-I' p:ice: :% ti! ideetrf: I ~ C  zebtt! ~ . t : i r r ~ . ~ ~ ; t ; ~ ~ r  

~ r i c i n g  relationship as a public interest issue. 
At1 mE-P MRCs include analog loop, analog port, ?52 minutes of f~crrl usajje. an<! i t h i  r::i3:it:2 

shared transport. 
'" Qwest !nay attempt to argue-as it has elsewhere-tirat other s~urccs ctlrc~enut" ~ h ~ a ; l ; i  t~r '  ::Ic!I~:c% ;fi 
this analysis. However, such a resporise is tantamount to inststing that new ethtonlx prut id:: a <:i>ssi- 

subsidized pricing structure for therr services In advance ofenicring the nmrkct. nnrl 1.t nacre\$ ,knarthet. 3% .. 
to create a barrier to entrl,. 



* ' 
strategies are available would be fli-at new entra~rts are ~WULLIL~? 'i~f;c~+-ri: 
competitive local telecomrnuniczlt~clln scrvireh :G itifiefma"~&bi~r';i'i $ 4  
customers (residential and business, thrtwgh a varier: ui',s~rctt~pic';itis1~ 
(that is. through resale. unbundled ekemetus_ itircrcr~~~~cciri&;z -. @!iBHr $f:< 

incumbent's network, or some crtn~lsination thar~~$) ,  it: &,bBerm~ 
geographic regions [urban. suburban, and rtuat) i r i  Y 1 file aeiiet,?rir: Rate e h ~ &  

at different scales of operation (smd2 ant! lar-@~;)-'' 

In the instant case. it is abundantly dear thnt !he [IKE ti% r.ii4;iScnlsat 

competition is blocked as a result of the pricing &isparia! oeaiilineclb &h:: a 

The fact that locaI eIt%ry is unprofitable at g~ewiliirk~ i':4': s;s;c.r r.;, ~ ' 3  ;;?% E i t i . ~ .  

precisely the sort of "relevant factor*' that ";vot~fd fgtisttafc gtlr ~ t ' 4 1 f i ~ ~ i ~ ~ < ~ < ~ h : - $  ?re,-t?:: tl~~.:; 

markets be open" before interf,r5TA crltry is apprw'ettt l&.>lt. ltL::~tzrii. Ah:sr i7:i3=i .'^, 
Order, para. 423, particularly bccacsc i t  ir5 r j b i ~ 2 t r s  that Bitc;ii tr3C11> '"k~ xcz~,ret? tiep~;i.k:+P 

,#, v on appropriate pricing" of UWEs. .Smct.~t*~~ir iBit+4rfq~%frt 2-/ r >~bsg;tdi2-, pix,;. . B? $';,kt 

sin~gly, regardless of a BOC's checkti% ,r:onx"~pNiwte I &$$kt k g g ~ x  fzt*; !?%KQ 6% m. %+=;r;rt,*r;&~~ 

i a  demonstrated here by Qwest), if CE,EC5 nmm pro%t,tbly ettkr l/:.*e+rE ; O P C ~ ~ L P ; : C  mX~th~$s 

then those markets. as a practical matter. arc riot opie:a ETE ,:.;~rtt%g?c~bl.$~gs~, kl~&~:~':,ll;tt~ &'I*& 

fundamental purpose of section 272 is to bar ne')iE: crktr?- @fl,trk !YUCFF $r@rg I.:I;~.?$ Z S X I P ~ ~ $ ! E , ~ ~ ~ ;  

I are open to competition. the profitlzbitity sf et.rzt-)h i:i n~cai:;af-iEt ~gjgi~itxi: :Sit: p;la$*jl&' 

interest analys i~ . '~  

The Circuit Court of Appcsls far tkrc Utsgric'r o i  t ' s~ l i f re ;$ t t ,~  i-:r-y;i~t~, -vi,ip2*gc 

.4T&T's position on this issue. Molding $hi@ fiat. FC.3," '~$jbi:kf%i ILAF,: ;-u;, +- JQ:I I ~ ? - + " ' L ~ $ L , I < ~ . : J , ~ - - ? ~  A. 

consideration to this v e e  issue, Judge tViiiliaens -ibbf,~t% 

' ' Anierrtczch lif~chrgan 7 1  Orcfer. pam. 3 lji 
'"he profieability of entry is also refevan~ :FY the cbhn?jt~!it,t'k~ i:jS617,k$:t~ 9r5,32ip: PkC "$21 :;~iix , ~ ; ~ ~ * . - ~ ~ ; ~ ~ . ~ t  , 

to enter profitably is a srronp indicat~en &at C?-& pn.:r% r,%cr~?h;'~P!fr,lt 2ti7,t,i;rb.:i-- 1. ;"614Pi ?;:-? ::-zr: .k,-r,.%t2-. ~ ! r k  

Act and the FCC's pricinp nrtes. U'hiIc net cun~lxnivt: p ; ~ k  QB,D ctijci-kP:t rt.* .7;3,3% :,.. t ,  - - ; , , - S ~ ~ ~ X :  .: ,- 

grounds for each individua! state cornrnrs~ion to co:r~ftrcr ;i t;)ktce B~-:FI:~:w *&:$?%5t*:,1* .r* Y ; ~  + ll.II <. b + 

applican:'~ UNE prices are cost-hascd 



L .  In fact. the Cvnmlission gat;- 3pp$fi>a&* cJ;aru;; ;&<? f f : : . z : . - s c " r  $-t?:.3 - - - . "  
the Commission said ihal U I Z ~ C ~  i ts ~ p & i ~ g  ~i f i i~e 1 ~ ~ ~ ; .  ;he .-TF '-;'lf3iii: ;ir 

considerations raised by appeilants .isere "inelec'g-;r&*- %g&ai;L ~ 5 9  i,i - - 
directed it to assure that the r;tfes w e ~ g  C O B I - ~ ~ S ~ ~ ,  ";rd;: ji, s I$ ;* :~s~;~ 5 ~ 7 ~ ~ ~  ." +) - whether a cnmpetitnr c;in mak:: a profit eXefsEg eke z:;\it;r~~e; r: 1 c 3:' i. 

-t-- omitted-] This, of course, is unrespor~sivt.. ~g i2sm 75 QV; A-;<A:;vL:E::- ?- P? 

profitability. but xvhtz-tfim the LTNE pzittiag ~e l l l -~ fc$  ~;T:E c b ~ : d : 7 = 3 r t ; '  

competitors us fiiilure, 

considered, and rejected, by the tiicjfEik;x';tx 6n ah t;init%=~Tdt ;~r,ici:-ir:. :- 

respond to this. first, by noting &tar rktc mokglfst~:g p~~;g&;;?g. ~ i t ~ ;  171 :"-" 

upon this Commission, ScctandEy, 'ltlc f j t ~ i & & ; ~ ~ * 9  ~~~,~'!+.+ss?s.- 3~:";4$7+ ai( n..: p:t-+:i +%:I :;,I; : 

subsidization of services, is erttireFy c~3r:dMrp la-r $be $&iGf ;:#;%$ r ~ l l ~ + ~  ,%* SP:K- ;1 +P:'"; f.i..$..k:~ .A ,v 4 

& "  *. *- Act, as well as South Dal;~ta fatv,'- s&"$=&"r''s zfg&>-$g.< 4,yfi &be .!.&igf Bj~;$,., y:ez,c$L,;q ++$ 

basis. The AT&I approach is ncxi a%f;ti;u; ea>$Kb$Eca$ *.t.t,:h ;&Q fg:'1:?41x;h ' i lg ffia ; + +,%; ; r: 

also entirely consistent with Q X V C ~ T ' ~  ir;i.?.t, pgg:*~t~h%ss bkg35j;"'ri~4t ,A$~J~+*;%;L f ~ !  :V 31~.!:2 

revenues that sf~ould be corr-sidercd rnr~ipk-~~~+:&~~:  ! tab' : ;:$L, . :S.-~.I-~ *;:,3 5 "". ;;.#-.. 

legislation wirh respect tca rcsicfe 

service, .According to rhe F.ltz-tr i,"i:i;ma~ks,.s;ai>-~:.+ 

--,..."..-. 

competitive services 



index.'' '' 



residen~iai market, but that rhe IOcd res2t5snt$3 

at least untii such time as t l r r t x  rziei i?ze ~~rbs-f~%;?r;r.ll? e@tL6 %-! 

E. Praspecxs for jFgc3i t ieii-E~~e1; a& t "lr; k =%@WT% 

Raikiberrtirr% Ca~~pePcrlCnri aFE Xxt.~-tt- .  

The obstacirs ~o [Txt;E-bp& rp5fg$zagizi gsf~tpbpi;;';igtir g ~ r  p ~ ~ $ j , ~ ; ~ i ~ ~ ; ~ ~  g-i-= ;-,,q;-- 

because neither resale rror $ & ~ j j ~ ~ i e ~ ~ g ~ . p &  g < ~ g ~ ~ ~ 7 * ~ ~ ~ i j t ? ~ " .  $% i&;/-i li .; c'P.--: - -: ;. - i d  -;., -1'- 

* L viable source of comptiri  is^ fgtr $&ecs-: d~r;cfg~ 3% $'i.q~:~2, p:~:c ;I $;;"4ii4;* ;, F- ;43; :'. ,:* 

the senice it is res~iling, afxd t h t t~  csgwe pr+-~% i& ~ t ~ ~ ~ ~ ~ L n ~ i ; ~ ~ ~ I ~ I  x$r#>* !-?=; $ 3  -% ;: . w 

improved service. And rtr way 6a,"Li:fv t e ~ ; ~ j ~ -  ;tY psZ44 ig a y - : g ~ ~ p ~  e$:kic >-.:c 4'. :;Y: -- 

+: 

all but the must sciectivefy ch~,wt~ l iz i~e3k~~s%~r~ces~ 

The prospects fctr fi~:iSities-b&~d et?wrpe9irr'i-sbn g$c ?-'ti '"ijbg$b:~i* 

* - . a  - Qwest's dominant positisrs, dre CI..&at., IP&&Q ~ % \ k  f q ~ g f  ::Fc~L%iK 2F-z l l~:LTI :C it; :,P7 ,:,$: :,,;-I: 

1 '  1 adverse n~arket: embiritrai;, i ~ ivc  uxl-s%x &ah~~:~:g~f:~,t  $Bid $t~+~~gf:  [ y :  r' ,-,.if : , , $ - 3 , g t ~ a  .?: 

penetration thar ex,isreiS ilr t:ibe g~i:;i$ BW$::$$&, 

."-...-~** 

'' The avoided cost dism 
consumers. For exampfc 
huge cusromer acqtiisitian 
new entrant mcst add 
broad-based, signific 
through the resale of 
16 -. c ::, ; .,:; See J .  !%%irminn, /f &iJrf&,Eg:f gig &,9.f,f2. ...-.-&  pi ~..- stf+.ie~ ~, $;-5e;-<: .:.3~c, :,:,+d'- ;._ =;: ., ,. $ . . ',.%:, ; .$s.: $,,? :- L .%. S' . . ,'. -.. :,+:,$;::. .- '- . . -. .' : . . 











experiences in the course 

entrant. Furti~errnatu, these 

glitches in number pcrrtabilitji. 
w 

delays in nrder prr~esr;iag. 

or fiot--T~ m;xke a new ear.n-;3n?i; )@&: && & $$gz +>;! sei &.-- ;;~~;;$~j;@~.~?;~:. 

In  gks, g()*teXfs {?$v&g$43 $;>@-&f&p&g$+?? g.g3$3&zfj:3#z p$::;$g:;:$$j ;;-$;$& ;;WLy;?. @;$;:,z:.j~$~:.$$~ .;,jjy2 

,. - .  
,b-,,, ;;;;&.$; ;;,,;*;; ;~2,;i!<:;;:..-?~.?. ;,~.~.-.:~7.-.->.; .. incenli\:es \ybjcil c]~q.~~f ,  uray >, 3:hytv BE;& gei t$gg $g&g$; p, ,%:,.-': - ,  .b-,.L e ,,8 ...., . ;r -, ,; ,.2,.'4-:%j, c:-':. 

seamjess $0 





With ariginaling e m ~ ~ ~ ; n ~ " ; ~ r ~  i p r .  C~fk3.~:~.3rC,, it.r8-i;bj,l f:i_ .i ; 5s .i..r-.,;- ,... x 3: ,r % :,w i:.+,FI .!;> -.- ,ye.; -i 

( Z W P , ~ ~  ~ f a l c ~ ,  til;: o[jpr &iT_I.,-$, t ~ ; r -  fwl, ;#*&*-. p":;:r., t ? " & ~ ~ ~ t f ~ e k C ~ 3 .  "Q.% -.P,. . 5: 

intrastz.:c access. hiic'fiarsa:2,% * T% ks CF L, gf- $?jr I:y '6.; q=, ~L-..S<JL+,C ig;:eb :,%v2 IL +&,& FA is i. 

studies? m d  is therefi~rc a prcjpeg :;ugg~4g;2ifg $& t :?~  c.v2J:k:g ++$ f,~z~2:;k;ggig~!- ~~,;.+c,2~?J,i:zz;r;$ ; : ~ 5 ~ i w - ~ ~ ~ ~ ~ j i L  ... w .as> ,, . ., ..j:~ . , . 

expressly determintzd' St, rher%: is j i g &  ~g~~g~~PqfE,sig7nI. Gxr: G?;:i2$k!$zxi?.I w,JG,,: 8 . .. , .- .; z .,i: ., , !., ;t *.i:; - -s .J;; -- 2 - :A:! :;. 

cunently existing between the ELWX 

, ' 

22 In h3{a[fcr oj'ncccss C:fti;rrpC &i$~jurF8= [:I$-t f:@;;&s >G<, ~~..;-,;~$~: $f,ti;:i' ? i t , .  L >.,:i:? :. . . yII .,-::,i. . .:.&.: ,.*:< i,;.; p, :J?:. ti*?: 

$4.3 



surrogate. it is con~rn.ati\~e to cstanrafe th;$t f~~t;csr> &.~~$-.f.-ila; &;1~. ~ 5 ~ .  i?t;, i "L 

- T 
approximately ten limes iir cods.' 

So. for example, \vttR Q L V ~ S ~ " ~  itit-ret.s&;c x;c:a.c.$ &~l~:ii? . :L:: A' ~::r::-~- ,&- Q' e 

Qwest's competitors will hc r q ~ i y e b  tt3 p;q ~~~~~~ &d% &i"y <;- f'p?". p ~ ; ~  :;'::":""-f 

access. This means that, far 3g-1 XXc tcs ggkE fi$%ng: "13 $$:+kt r:,ikl. z+ nr,:~: ta : .-rvr:b 

end user a minimum af f 1 . 1  egtws per &Rtkrc, &$,E $&g )%;''\ $ $ I %  ra : _..'i;f :, 7 ~ :  SF : 

per minute (pius its OXYPT G O S ~ S )  Z C ~ ~ G ~ G Q ~ S  3 ghl>b; f~c4irw 

call. Of course, the c~nr;cr !he griw g~:& E 1 2 ~ , ~ ; r ~ ~ . .  $&e t $ $ i ~ f + f  kt*< t%t ~ T * * . & ~ ~ ~ ~ -  

On the other hart$, Q a a - ' e ~ ~ * ~  g i * ~ ~  c$pfmliJk~ij.S rgrg,'id l~ggi/:t. -. rz - 1 ' p - ~ y l j 1 * ' : . i  T:' c - -  - ; 

for providing access to IXCs----kt a&l~at LXQ$ i;~ek p:?< t~F:%;l'l$t.a~:i~ii 5:+;11~  ;i + - s. ;fir=%; TYC 

,b .,a ' ! - 1 .  : FCC target rate as a sxirmgatt; fur co%%), Clanfl?, fhz&- <$$ e bt ! a;;t;'i pfe i- :* :i - . =-$-- --+" 

distance senrice close to, or er e f ~  ~&Q\Y, g f g i ~ +  ~gsits p ~ t  : ~ i f ~ k ~ ~ g ~ -  zgrl_j:a zFt:/ _xs:-;; J; I 

healthy margin. 

At the preserlt tirtre, nrnfr~~ e;t:~+ct , * ~ $ ~ 3 . ; * ~ ~ t j l ~ ~ ~ j f ~ ' " O  ~ ' i " ~ ~ ' i ~ g $ ~ r ~ i " ; z , ~ -  t F": :i: :,Yi 3 2 3  :. ;:I : 

that Qwest must "impute" c%{&ifi its cavm tc i ;~$ il;t,,kte%i $he i , i % i m ~  G : :,;ji +:- 

after- all, so long as impitration rccrgiitycmRxy% :I? z:.Bh'rl$:, +)%.if v GI 1": ti;: I* '::: ; . .; , i -F I,;: : 

competitors prices. $lawevex, tkc ~ F E F ~ I C E ~  E$ F$E+{~ ~iaxrz;tk3tek~ i ~ i w ~  

-".-*-.<-, 

combines bath the 



competing head to head. the quesrion hccarnes, '-\.$7:tcir c-iinrpsj,a> b:rc tkc - i f C i T $ t :  

rnargirrs?'- That company lvill ulrimnteIy br the kklwiCf. 

Competition within the interL.AT:l. market is drmg %ZI'~,~;ZX k-3% ~ z ~ k r :  r:?;r;::tjyr;;zl 

nloilopoly local esct~ange carriers. incIudirzlj Qncsn, i3;n.c h;rer~~ t%cirr&ciS I:,ia:r t%sg$ 

market. The excessive margins they hasc dcrir.r,l front z c ~ r + s  arc: z t~9r~  J L k t ' ~ ~ j ;  ::? iiii' 

interLATA market because these ILECs are ilur able tts e'ernpc2tc T1cai.f gr.- î i;cis-ct F ~ F  $ti-%; 

market. But were Qwest to enter the interl,:2'l';?\ long b i ~ t ; ~ ~ ~ r :  ~"~t;t:'&c'r ~~;,z~h.~lr~ t'tcfi 

moving its access charges close to cost. i t  \votdd be ;iMc tc tnrni'ldi;: E:*. ktri,bi 5fr% E\ E' 1% !2 :5  -i 

long distance offering. set its interLATh rates closa fs i ts  ptir'c I%:. st-a ifclf;,iel :Z-GEFS. drr;,l 

t "  iiterally squeeze competitors out of hofJr the 10~'i-d and long distnr~c~ n:;trke:g:. E %I:< gum b:: 

done without violating imputation rules. fiailter t h a t  beifa? 11 hrwru ttt cirrwrtf;-r~*;.+.. .r 

Qwest has portrayed it. the notiotl that @vest rnigbr prt.i.i"ide "tsttc $tap .ixt;rpksrrg'' it-h5:7;' 

others cannot will actually sound ii derith kneFf- far srxnape~~l,rr~ra ;il tho3r $33tk1"~5 i k8:< 

result, rather than fosterirrg and encouraging ctvr~p~fitf i~~i,  %\ i f  %la. Ihir s ~ ; r : a ~ t ! ~ r f f t ~ k i ~ * . ~ ~ ~ i ~ ~  6 % ~  

the local and long distance markets, 

This is not just theory; it it; reat and it i c  ttikppcrittrg rri 'reu,rk f k - c ~ ~ s  q:tzg~tck$ 

27 1 authority, SBC entered the inter1 ,T$.?l,PA rnsrkc,.r with 81% ~ 4 %  ~rfz:pii~~f ~{~nrt:l~:;:: ! . Y Y ~  

distance price for both intrastate and in;ersta~e servrk-c of :S') ~ V C  ? 1 3 1 h t t t t ~  k6:~ i1~l i , r  r r  5 -  

also promoted a one-stop shopping "lzackage" xncludrng a fifiot;tt~i?  it^ f i ~ d  t\i*:qij i ~ ~ r l ~  ~ ; t " : l j *  

and vertical features that priced intrastnre ant% inrcrsrate Irqnl: L ! ~ S ~ ~ ~ : + C ~ "  ~ t x ' i  ;L*I!- a: :t ( T i ) : : ;  

$0.06 per minute. At the time. SBC's switched access charges \&err;" 424 "sb iipg?~r~-,tt;;,r,~c*i~ 

$0.058 per minute. Then. six months ;ilf!l"r its initisE inicrLA'i .I i~El-,-r, kff i '  i:tti.:-ti LT*. 

non-packaged rate from $0.09 to SO. 10. anci i t s  packaged rzte fratrrt Si i  zl:i g a b  5i: i t# 5%:: 



minute. In the interim. ho\ve\ler. SRC had ma~~agcd, ~isk~tg k;li;d:hllr>? ~ T L C  zagi :I-% -,rp!i% ' 

I + 

nearly 20 percent of the Texas long distance marhci. hl~~:t.r.c;. pi-c;t ,i:icr i ;  : ~ . r - i  z . t t c - i  

its prices, SBC was still able to contintie io add new cuurnmcr . ! t i t  init;:ii ii:i i~.ii;li..-~ 

* , %  

of lines it serves with interLATA scmicc. Sctl rhe x?iclic.s. ki;-at:~t. i,hc i t n t < s , ~  A::P'::.*:S: 

Afc~vs, Exlibit H, attached htrcto. 

This Commission must address Qtvcsr's antE-con-ipci;r~avr:j~ c\~rkli~aif i ~ t . < : : ; l y . ~  

charges before Qwest receisres approval to prcwade in-rcgian i;igie~LA-i -I FC;.-. :cvl ,:: 

for intrastate long distance calls is subst:trrri;illy ir.%s thnr; tfx pri~c.: f11,t-t f>%w;<i iht:r.:;'~:. 

. * IXCs for the same, identical access. As d~ntonslr~kti3~~ a b ~  C* Q % ~ k f ' ' c  tta;a$p@$ii'.iTq 5: .:, ""; 

disadvantaged by a perpetuation af the cttnenri acce~s  pzi'i-~1citig st'ltrzfitr'~: trnls~tr b t  I% 

canected prior to Qtveg's entry ints the ffi-fcgf~i~r Isbng Jist;~$;c@ $%r$fkw; $'kt idkx12 

i 'i 
entry prior to fixing access mlcs at er near tke tirut: ccst OF pt".?t bdrlt@ n s ~ i ' s ~  i,xfEt F k v  

contray to the public interes-t, and wiif tr!t:rururci)' ~ J ~ ' R I I ~ C  LUF q?i:i,5~;rs ?h#i". k r h ~ i ~ i ~ :  

competition which currently exists i n  rhe ir.tteri,.&$,~Z ~ v t ~ h ~ ~ j r i & c o : ,  

ii study by Dr. Jerry Hausman of Mf*T. v.-irielr <IL%C$! a w ~ e x z r h  $7~ip: i ;3:~t+ .  : G ~ t w j i t  1 t T i ' % , + t : ~  

customers can save as rnr~ch as S 16.6 miElirxi :I y t ' ; ~  %~:lic& % i F t $ r t ~ i  il:*h?;br"~ t:5tt ? d : Q , : : * %  V,, 1 $ 

market." t-Iowcver, an examination al' that st&> rtrtw~riis %E'r;a; ' 1 % ~  t J : r i : i ~  t~~i~-:.i:r, :; 

rneshods and analysis tcchnicjues rhaa t\-grc t~tiiir:cd hj $41f:ii:v+~i;t -d: r k i  

-- 
24 AT$T is encouraged in this regard 5~ netlofxs tithen C3j, -~t%tFft4:$2 Ci\B$?RtCi-.kiiB t -  ::--.:rf;d;l I . -  :":, 

pricing policies. For example, the Cofamdw f;cmmtnt%irih kssl ap:w,i L : t i - > k ~ -  ~ L L  ;iL:~. - 2 - ~ $  r ~ b : .  - -  

forms of intercarrier compensation. Iri addtiion. rhe ?=li>tttn~~k t:iu~!tr;h$:iisn ic.5.i a f i : + d : : . - f  :I ?LC: y f i r  2~ $pi;; 9 .  

the impact of access cllarge prices ctn trrlcrrf,,ATA tat#p:ctitratt tr i  r(r;6> i?'.~ ~ " ~ ~ ~ ~ l k $ ~ - '  %ir. t f  . 
ofthe Cllmm;n,L>,~'S ]mxy,f lg~~f[~j~ q / ~ J g  ~ $ r : ~ f  $6 ]"c'&cii. ii'i%+~~: 'c c : ~ ~ ' x  i.vbJ ti:, -6, : r i: : t',j-: , es ::- 

As.yocla[ed and ,rVece.y.sur)* Rcb(~/nqcttzg it:nif & f i f ~ i r ~ t f i f l l :  iilft.xbtx~i-*~ ! :$:: t?*k:-i;.ll [ ~ _ i ) - * *  Si PC. $xi 4 )- 3 - 
{Montana. June 26,2001 1 



deficient, in that they rely upon undocumented and i~onreprduiililc ecilr;o:!rt:r;i il!i~J:l% 

that exclude highly rele\.ant explanatory variables. makc lughi)- sc;clectixc .is>%! h$i.i.?rsii-i> 

results-driven cco~~~pnrisonr '  with non-entry states. select an unrcp;~.;i.atoiri-~ ~ 1 7 1 ~  p - r b d  

in \vhich to perfom1 their 'comparisons,' and inesplicahly excitrde cert&:ii ibwri,?i. .it:,: 

without any justificcflion or basis." See Lee L. Selnyn. PhD.. fi<,)c ' f :ws :)!\:,;rrc,. i-!:~ 

Docs ,Vat Benefit Consumc~r, March, 7,002, attachcd here as Iisf~i.hEt f .  

Dr. Sellvyn concludes. infer trlin. that "tht: siaplr* rrrriai fn~lx,rttzttr .Lrdfixi , .s1 ill :it+: 

enormous drop in long distance prices is the succession of ft":Culreyait' xiri;~ast~% an 

'access charges.'" While those access charge redrictirnns have Icri tir :I re,&, ifiGtt.t;i3::- 

adjusted price decrease of nearly 80 percent for ccznzperitkti lotit; i-f;si,rr,cc isrcs. ~ F P G  

inflation-ad-justed prices of monopoly local pl~nt~t. scrvicr h:tw "'rc;\1,sr~ci2 I;trpril 

unchanged over that sane period." Esl-ribit I. st page 3- L':t~tpIt:u~ic ; - i ~  t r f rg t i~d  

111 other words, the Hausman stttdy is not an\? tlii\vwJ i r k  ixs metlt$t~io!t?g;:t*. kt:b 5 :  

ignores the plain and simple truth that cnmpetirion has illrc:iti*; j W c " ~ i t t ~ r b  i;i~wki ktf~3 

substantial beneiits to long distance users. And. as Dr. S~h\"j  rl piitic I: 

These enom~ous consumer benefits hasf heera a61tke~cv3 iiitt ul.uii. % k l . ? i t i i i ~ ~  

BOC entry into the long distance market. but ht.'c;;i~~f-" fhr ~ W I C : ~  
placed in the position where they had rin it!uentivt: fc3 c f l ! i ~ : t ~ l f ~ f , 4 i e ;  BE% t,1;.~1: 

i G -:l.:Tdk;~":% of or against any iang distance carrier. BCbC ftx~g ctistance esta! - 
those incentives [to discriminate], and porfeni$,% a cfirrlintieknrs tit 
competition and a potentially serious ioss---l=ienuiilI! n$.tt n garn --it! 

consumer weifare. 

Exhibit I,  at p. 2 .  Emphasis in arigirsai. 

. r - c , , , i  ' I n  short. the notion that Q~vest's entry inti? tile torrg dist;mcc ~rk,ifk:"l -*. , t + , b t  ~ I C ~ J : ? : :  

' # .  * consumers has been easily and tixxxxq$dy discrcditerf. Irisie;trf. it I+ %,:r ~::~,.rc f:n:! A tfi.1: 

()west's entry into the long distance market, under cutrer:t prc~t;;iili~tg c't;t.;l!tir ti:-%.. \%s:,;i6 



serve to benefit Qkk~est's s]lareholders. and net[ consumers. t t : ~ c ~ t i / ~ h  tilt' rcii.l~tr!~~r\~rf:.f.,tli~-:; 

of both the local and long distaicc markets. 

G .  Qwest tnas Exltibitcd a Gonstsnt altd C:omtinulrtig 
Pattern of Anti-Competitive Befr.+iviuii.. 

Another relevant factor which the FCC takcs into ;rci;.i:ttrnt $%%en C ? ~ ; C F - ~ ~ ~ Y I X ~ ~ S  

whetl~er a 271 application is in the public interest i(: ta;he~lrcs the He I t '   irk\^ c ~ ~ ~ ? ~ ~ P ~ ; x ; c ~ !  i r k  

operling its local market to cornpctition. ar \~iiether it  hzns cttgnge,i r;x t,i\;tiis Y E *  ,if&?: c.- 

frustrate market entry. 'To quote the FCC directly iar this regarb; 

Furthemiore, we would be inrerested in evidcncu flxrrf it 13ttf' appbfi.rr;rt. !I,)? 

engaged in discriminatory or other anti-cenzpedti~~c. ;i:t~i'ia:Ei~;t, r t r  L~fij,'it t c r  

comply with state and federal telecomn~unit-arini~s regtdutrtxnh. f3ec:aik~cl 
the success of the market opening provisions of the 1 Wti Act  ticps~rd. r r t  i t  

large extent, on the cooperation of incumbent I,EC"s, iatcitidim~g t l~e i3t I t ' $ .  
with new entrants and good faith conlpliance by such f , l r e ' ~  \t;ifh ~ftc_.er 
statutory obligations. evidence that a B 0 C  has engaged rix ,J l-t,sttcn$ ulr' 
discriminatory conduct or disobeying federal and spate 
telecommunications regulations wotdsl twr-td to undcxti~lric riur ~ i i~ t ' i Jc~:gc  
that the BOC's local market is. a r  wiil rcmaln, open 11% cit5mpriitatrrri r.itgk;c 

the ROC has received interLAT.4 authority." 

'Thus, evidence that a BOC has either f 1 )  disc;tirct;ed Ieria,tr;sf 6-i; st,r;t. 

telecommunications regulations or (2) engaged in n pattern ol' : ,~r t t*i~~~fipc~i t ;++ c ~ t t t 1 4 i + ~ - t .  !T 

sufficient to demonstrate that the BOC has not coai[lcratecl irr agcr'ling rrs i*rcd4 ~Yabitk~l tti 

competition. The evidence that Qwest has not ct~r~perstcd in uprwiitg -r~c E4+ki;ti :n,~r%ct iea 

competition is particulariy cnmpelling because the evidence crln.;bsi-l-~ i \ e  ?:~S:J; ~5~ $17: t: 

behavior 

.l'here is no question that Qwest (and its prccieccssur k,'St1%'cst1 $I+!.-> %t;,rtctt:-tit 

disobeyed federal telecolninllnicatior~s regulations. Indeed, tire c ~ l t ~ t p ~ t ; ~ ~  ;tga%x b . f i , * ~ i l :  -86 

I i ' 

I Qwest violated section 271 as early as tlpril, 1997, tvhen ifit. f ~ d ~ f r b j  2i;i i.$,~, ;t:tl:," ~ t : .  ;;: 

') r 
-* rl~rrarr~ccl~ h11chlgut1 271 Urdur, para. 397 



zhdn ixt l t .  yeizr old. !+'ithou~ opening its local markets to competition nnd ~ i \ i i o ~ : ' t  eien 

wcbing lY('C' apprwaal. (Jwcsr cntescd the long distance market in vinl:itii\rz c::-if~i. 

:tclr~~t.,jr! iinn~c.tvcvh in\-nl\,cd in  these mi~lti-state proceeding!;. T i ~ c  t C ' i "  ruleti. li~r-~c ;ir~J 

Irr sum, IrSWesl's participation in the long distance 111iirLi.t timiugh it5 i - 
#OO-LIL:SVI~ES'I- Senlice enables it to obtain significanr compeririuc 
aclvi~ntagcs.. .Thc Service allows USWest to build gnod\itill ~ v i t t ?  its I1:ctii- 

rtcr*vice customers. depicting itself as a hll-ser\*ice protficlcr prior ik: 

receiving section 271 approval. Indeed, the fulf-scrsice, or o n c - > ~ t ~ y  
stropping, advantages provided by the Service appcar :(I f~axc hccn 
IlSC't'cst's primary aejuctive in implementing 111s S c w ~ c c  In ill:: firt;r p i ~ c c  
,as the Commission held in the I-SOO-AI~~ERITEC Orcicr-, tlru.;t 
cc~n~petirit-c advantages could reduce GSWest's inccnt:\-t: to open t ry  I;bca; 
m~rke t  r:) competition and, thus, run counter to Congres5.s 1ntetl1 in 

cnacting scction 7-71 .'li 

Similsrl>. in anothcr proceeding, the FCC found that thc l'omxer I.'5Uacs~-s 

'"pwvlsion of noniocal directory assistance senrice to its in-region subscrii~crs i l r> r l l s t i~u t~~~  

"-. 
tjFtc prcrtar sisn of in-region. interLATA service as defined in section 2-  i f n r oi' I:X 4 c  t "" 

Str. <\lace. a g ~ i i ~ .  ()west provided in-region, interL'4TA sen-xu wtti.lat~t first i l ~ t ~ ~ r ~ r : . ; i r i i ' t t i ~ i ~  

iirinr, its tut3af markets were open to competition, without FCC' appro~a l .  an4 :;I .i ii'il,itritri 

111 yet a third proceeding, the FCC addressed USlVest's pre-mcrgcr bri~ix?ct55 

3rr;mgerncnt wit11 Qwest. and Arneritecii's similar arrangement x ~ l t h  (>i~csi.'' l t i~dcc  th: 

txjsiness arrangement. USLVcst and Ameritech provided their 11.rcai c u ~ t c ~ n ~ c r s  ~rxtir J 

. -*.--.-- - 
' 

rjri* Jgfmej- 4 4  /1 Tt$- T C'c~rpormrrm -\ L' S M'EST C70trint ut~icutrn~?.r, Irii , :?7 f l l t t  i ~ t f i ' r  8 : :  !I:  - -  

~ t ~ i ~ ~ ~ ~ r t ~ m ~ r ~ r ~ a t ~ t t ~ ~ t , ~  Curpct.ril[i(j~?, lt7c I +  Li S ~f'ESPCommt~~ucotrnm, irrc . Mcmorantjurn Optnw:: ,Ir:,i 

Oclrtlrr. Adupred f:ebruar? 14. 2001. Released F e b n ~ a ~  16, 1001. Ilh 01-418. ysra. kc) Footrictrt.:, ~v:;itrs.! 
:' ,qirpc- p L q i i , ~ l l  01 C S It'Efl r'nmnrunlcarrons, lr~c for a Dcciararo~ lilrlrri,q Kc~i:i;r,ii~:g t i t:* !'I ;,I i s  L-5): : .r 
, l i .C~t~r i t ; t~c~/  jJ:rccror~. A~slsruncc. fJcrrrron of U S  IFE,ST Conirn~mrcactt~rr.r 1;nc for Foit~cariaiiec. : i I ) , .~XC: 
Xtr 07.I72, Mrn~orilndurn Oprntan and Order, FCC 99-13> (rel. Sept. 17. IQ'lrli. paras 2, G? " "8 T Corporation, et oi I ; S  If'csr C'onit~~un~corrot~s, /tic .  an^? Qtrc.t-r C-nrpt~rgrro*i- Efz T.*iP L-:,' 
\eansp;rdeted u lrh File Nos F,-98-4 1 and E-98-33 ), FCC 98-24?, Memomnducl 0 ~ i t ; r n n  !'itlt! O:?tcr ipci 1%- 

alrc plrbisc Iktober ?, 1998) para 5 2 .  



"rrne-stop shopping" opportunity that included interLATA services. ~v i thuu t  first opt'fli8$ 

rilcir local mmrkets to competition, without FCC approval. and in vioiarion niSccii~-tn 

271 ."' Wit11 the local nlarket not open to competition. the results 1i7i o f i r i ng  1tlc:tl 

cui;lc~mcrs one-stop shopping were astoundingly anti-competAive. 13> I~\~cragixzg it. 

dc,mirarmcc in the local market to gain long distance custon-rers. L;:iIVest persuaded 

1311,ilUO of its local customers to purchase Qwest's long distance scn-ice In jusl tmir 

weeks of marketing the one-stop shopping program.30 Conscqoentl!~, if Qiwsi is yrsn'c~i 

271 relief before its local markets are open to competition. the same nriti-ct~rr~pt*titi~c 

rtlsulis will occur. Qwest will be able to leverage its dominance In the \oc:tI nlarkt.1 r;ir.i~i 

estisnd it into the long distance market. 

Qwcst's violations of Section 271 are ongoing. Through rc\.icw of Qttzst 's  :%pr:~i 

16.200 1 Auditor's Report and the accompanying certification submitted to iht: FCC' ijs 

required in the FCC's approval of the Qwest-US West merger. AT&T discovered <j~vctit's 

fkkrtlrcr violations of Section 271. The Auditor's Report finds that in-rcgioi-i imrrX,:iWE';pi 

private line services for 266 large business customers were "hillcd ant1 t~rtlncittd as Q~scx i  

services" and that revenues associated with these sewices from Jui? 700C) thmripl\ h!:rrcl.i 

2001 exceeded $2.2 million. Through its branding of in-region interI,:41'.4 transport 

serviccs rn its own, Qwest has once again violated Section 271, and thcrc is :>c) kfin\vij?;islg 

~wlacn Qwest will stop doing so. 

AT&?' has requested that the FCC take action against owest for its continttirrg 

z*ic~lations of Section 27 1 .31  Good grounds exist to beiieve that Q\vest i s  filrihi-r violatirig 

'" 13 
i See i,ettur of Aryrh S Friedman to Dorothy Atnvood and David Snlon:on. hila? f . 2O(il. iiitad~cd Itcriq 



st$d;$~~n 4? t hs :e35~~1t2J. i ts tcanling arrang.ernents with long distance carriers to provide 

I X - C D ~  iiiit$~ltlc wrvie'e~ its i"cdcral agcncies located \vjtl-iin Qwest-s local region. 

k f g l s t  iecentty, 'Tiruch America. Inc.. has filed complaints i n  federal court and at 

:I;@ l i  ;' .ril.liir.r Qv+cst iisscrting bitrr. ~ l i c r  that, contrary to its obligations under both 

,Y<$$C?~I~"  tirrid {iw i.fSi\h'csf merger agreement. Qwest continues to market and provide 

rgre;a"gtxrl: i~\iiirl.i(\ t.:$ ~crvi~rs through its "Q-M'ave" service. which provides interLATA 

sztf,li&Oe J-stit f'iciber I'artlitjt;'~, 8ce Toucl7 .~ltrzeric~~, Ir~c, r). Q~r~cs!  C'onlmztnica~ion,~ 

dzsr.+~tg~:,rtblrrel,r f89t' , i-;itusc No. CV 0 1 148 M-D%/M, U.S. District Court, District ~f 

%i.lap~t+t%.at;t. Mtq?;cmla Uivisiot~ (.I, Mollcty), filed A L I ~ U S ~  22, 2001. A copy of TOLICII 

~e:%:j;;l̂ it':i I*''$ cnrmplaint can bc found at the following website: 

krrg ~~f i1~nga, tauz~e~ir :~~,~~61~1/q~~e~1,~1o~~ments /TA-FCC0/020mp1aint  1 .pdf. 

3-list,% rglsred Itu @vest's outright violations of section 271 are Qwest's efforts in 

, % a i ~ ~ ~ & a ; ~ s f  a93xcr S~QIL~S  to tnake an end run around the law and provide long disranec 

g ~ b t i ' t i l  t$~b!'llklil btpes~it>g ils Itscal market to competition and without FCC approval. 

Z,ftire.;i. hc>\.r$f'tf tn rcmrtvc thc LA'fA houndary within Arizona by asking the Commission 

t p  i!?lc~i' + tst ~ t h ~ l i j ~ l t  Ikg h ~ u ~ ~ d a r y .  Q L Y C S ~ ~ S  plan was that once the LATA boundmy was 

gi;-nr.,, i$t,vg%t i:ratrld prwvidc long distance service. throughout the state because such 

qi;-rt E c ~ s r ~ Z d  noi bc characterized as "interLAT.4 service" within t l~e prohibitions of 

pg,'l.x~i$f4fi ,,t?i , l'he FC'L' rsspc~nded by threatening to initiate charges against USL&'est (nov 

t ~ t i c % i ;  :! i t  uunc it' pruee~d with its 

a&!.;$ ntc;i;'ntl! 11'11: anticorrmpetirivr behavior of Qwest was the subject of a 

:.;+r.;ik4iiip: $'if& i%> tIFI&T in Minnesota. During the course of proceedings there. .A'I-KT' 

~ q ~ ? i ~ d ~ g a l  l:\riJer?ce 4327i.1 continuing pattern of anticompetitive behavior 01.1 the pan of 

























































































































,@&$&$&$& $$$%% gqzg* &$.&$;$: g"$&+vygg..f . -, ,--s= p.-.--r* - 
-. ._. ~r ~wriabte.~, wakr: hi&t y selectitre and 

&&si,3,y2:q:;yt; ,. .."% ,,.,. 5d:is~p,"$i+aw+ . ,v-,....,., w - - ~ ~ - ~ w . ~ x a ! i i  -*.- . .  .. .. . ... , ..;aaw.p~z& . wig$,% ~a~~eg13 .q  SM~ES, 4 ~ 1 2 ~ 1  an unrepresentative time 

F-ig*.py,i2,&: ;,&<,$;>>.& ,& & %... " .,.2 &A,-, :+ F.5 ;-,<%**.- - . 
.-,:,;::tqiUE;i .;% "'i+'tQ7--~ ..., ~ . ~ ~ ~ m  ' V + ~ ~ S T  r ~ p 2 ~ ~ ~ : ~ a ~ ~ ~ ~ ~ ~ ~ ~ b  xtd i3expficahiy exctude certain source data 

.*$$$2,~&, ,-,:.:.,,% ," ~-2:- *L**.a ,j@&<:<Tia*@. *- 2*-!?.:3&,*.*G;:e T,., 4.z , :-. . %25$$.. . 

-*' .. *J.n>G." ,3i,Sv'"" '.&; . ' . .  w-*, :jw .,:,% 4. .:-,, 
; ,- ,;,: n!t++ .,,, @:%. :&%, iz!~gb@pM;$,. 33 &$ gg$%%$. ~gat$y~Jt i~3r  i~ $,kt distance market since 

, i.,,' , , s,.,%. ,?j+ <. .~ ! &  ?%*.<, &. .1"4~.i$r' - $ ,a: .i v,2-E*%"3 , r&&; cc!Tqpgfi;ioa, the FCC's 

:- .,.,: ,*. >,,. ,.FJ., , ,,-. ..,+ . . 

;:&! . L$pssz , 3s , ),% ,vtp~p;.,- ..; -+.. . $A$ . ;*&+$+ ,..Js,,.c..,.e ,:>$;& ,A> z a~@&~&:@ .-;- -. & ; i , $ $  &$gk~;gg. ~&\g2g22 ~ Q S E , ~  has brought down the 
._,_ ,. % 

. - 
$ $ ~ @ $ @ ~ ~ ~ ? r i @ $ $ ~ ~ ~ ~ &  @$&$+ii $&$& &$ $@@i - 3&$&$$&+2 ~;&&& - by Q C , J F ~ ~  1983, just before 

. ., , $ &  $ , 8% r,@ $f+ .;,'~JL~! ,-zr- . , . . 
- ,A>& -.- . . - ,. . . . &r,s-,,.k .,$,,..e. %$$ W~%WH%.CF i3@~efifg have k e n  achieved not only without 

-... i+.T<.*#.2: , . . . ,$.: "..' 
uky,?9,++. .-,:<;"2$$?$ $$$i;$ $365 +*&,%$@@gJi z ~ a & & % ~  k4g & ~ ~ s f g i x  $fxG Q$0Q were in the position 

.: .,,. :ei ....-. ;.. . y ... ,. .. & F < $ ~ ~  $;[d9; $$&$$$ @$: %g@@g@/@i@. $$$ $ & $ $ $ ! ~ ~ $ ~ 3 $ ~ .  5.E: f$vy_; $%.Sf ~r &p$ilfi$t ally tong distance carrier. 

. , # . , , . ...". ' '... , p$.' ... .. .. . 
7-.,!:.. , . .z&@+g&@, t:b3% i &~&&.e i .~&~ ,  &@&f p*l&crrds a diminution of con petition 

$... 4, $; '#% &$. .,. '.. ... ..mi. . .-' .,. ". ", .. ;.. 
,.! g.q,. ,,,- s ~ p s c + ~ ~ ~ ~ ~ ; . y  ; ~ G ~ ~ ~ ~ ~ j ~ .  &q;$ &$ggg$s$+g g&s &. .L @BT:R .? ...: -. &2 ~ g > ~ $ ~ ~ ~ ~ ~ ~  utgifare. 

'j~j&$ , c$j!;g%l#$F9 ..;. .,.. t.nt.; ,&Te.+,c .sprtw #@ .,',:. ,$+Y@&,. a. . )-.,: $-.. &,.,~W.,&:Q ....*.& $$%%% %$$a$ h&f &v+ca.arf& Lover the past two decades 

iF;:ss$2 A .;. .. xpwc,c~w.? ,;I -..,.: .:;~PkB~&~+8:pg. -. ,:,e:; -.'".A !&~&81#f$s @$' g&& :r%i,~f$~@&;$~~~pi! ~ ~ J ~ ~ - Q ~ &  nf sat.cr31 key policies - the 

$i@&@i&!@$$&@?, && $i@~&:&;$$@$ iq& &@&-@4@;fi$gg@<g3g@@6 f&&f$&& ;ard tkie r.&alancing of rates lo be 

,,...,,,.,-,.,.,. .+*<%% n~::c$~it~&$j .<.is, -A, ?$$:$ @g$ gg&gqgggi &'ggB&$dj: 'y'&&, g$gj$i%~~+%~xj gggn$ in tofig &s.tace prices h,as 

:j!gs7q -*-- ~~~~p~~~~~~~~~ .<. . q + ~  cm$$g%fp . I.. .?:wg7g&; - r!;::;: .,,. ...ikL . ;&%!,." S* i%&.,,!~:, ...*~,.~~*e;a %zt:! pw~i$tt;tb long before the entry of .> -,. 
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BOCs into the in-regrcm long blstzart-t", ns&eg 1:: ;s j?mk%fi& ~j :*>i:lc, if&+ :*-d -- ,:: --.+< erLr--f= ; .:$- ". , 

two years ago. 

The single mosr imparti~~r suuri,-~~ aS: :&Q &fr~ga i.3 i2-$liG t::.c:-$~c :*r:<Ls 5 9-t 

succession of FCC-required d~~reasw in ' "&scas sb~g&.,'- i%s : c ~ ~ i  -:ux :i;'"l.r .- ~ : T ~ ; ~ A s L ~ ' ~ :  

companies pay to local p h ~ ~ e  csmpsaigs gi) t@nne~l" Is&: g e l ~  $:qttzz3: rrpe;*xi~: :,* t X 6  .=F~--~:- 

companies' local subscrikrr;. ,&cge~  --cl.ragggs $E:~Y.;" gif i~pp,~? ;bc >:$?::i 5 3 '  ti->;& ~Y-:?)E ~&B:,T 

--, introduction in E 984, sht%si y aE& && EIgv&.~ap $& thc $$TF%%c;. 9:: il ;B:"T- - ; .zL- 5 3 *+ 

unprecedented technolagtcal izun~i.&;ia~ il;? W&C~AQB& 5 v ~ k & t ~ @  .&~t~f El: D-J +- . i%k::rS ; - ~ - ~ ~ ~ ~ i i ~ g r n  : 

technologies and the growth of aft r$~ti%meiy e@i$$wtrbr ti: 1%%$1;1?, FC;jt%$k:iL~c mTxkF;, 2%~ ,r k!?.r&?;t$ 

down the real (inflation-adj~$tedI, pri,lr of f n ~ g  $iel$r;rc& f s i k  SIN ric*3$x:% ,<v+~-,~ t ; : 2 r ; ~  ; f"ii f 

the last year before the Begt ~ v ~ & ~  &g;&*~g$ 9y&f @i.i' tf~~~&':pr*?;\ir*, ~ , ~ i % t :  .F-,:BUJ~;" ph 

wirhout BOC entr)t rrtto the jtysrg & % : ~ F s P - ~  &gr  i;aqs-;a c i%y ci+;;FF4:" 7.7:: ,: ,:. ?;+?l-ld k ~ ; T ,  

demonstrated Figur.~: E, fb: i f i f f a ~ ~ ~ * a c f j & ~ a ~ r $  $L71%:&~i i*f nwt7c:*';'tl i:-;_ Q' *.*r,i-cr!.i :Q-tJve -!, r i  ps ;-, i 

remained largely tmcirmg~d r>vcf %tiat $;saw ,w&f%"i 

2. See genera!& MTS and tici' A$$ $ * ~ Q ~ ~ F . G P  $ibfit~kd~, $ 'a.' F ha%",$,$; %-,$ '-,%, " : '+Fat:42 , L  

Inquiry and Prcepas~+d Rrklgmekiaig, &t FCC 3x4 "jyrit + $ :<~kgp&-e+-,-+ ; ; $1- . h a  !c*:#-,;~. , ; 
94 FCC 2nd 852 1 S 9831, PA&& d $:3~4Pcv iI~i t f ;yEB +pg @ g ~ - A ~ , t ~ ~ ~ & + ~ l ~ : , g ~ t a ~  -2 " 1 i; 'i m: 
(1 983). Phiue I &der $4;ftrd[figd 62 %z@rf&&r ~f~~#ici~~a"aff~1$8.;:~t "It L *#' !5 1 ik P d X  : PP;x ("1 : 

Orders AffIlTA@d ill p a, Xl'g4.~ande4 f81 &q% ,W& BW% &&2i:%;k~tb# I# -~.'CQ'Y.&+ESI.'F~ $"& ~ r : $ ' 1 + 6 . & d ~ ~ ~ ~ ~ ~  

Utility Comrnissitrnt~ps rr, FX'c, 134 F,?& I@$$ #$.% 4" (ye, $a%$:, &.A:$ a d4rr*&,f a 3 4  l ' 8 2  . - i 

(1985). Reporr and Orcltzr {Phrnr FC-C h i  M f 2%'% 4% $ ; - a s ~ a ~  d $PY~;+** y 3,&-~d :& y h  

Second Further Rec~nsidcrrrpgrjtn~ 1 OK led $2 2,: f t i '4 . P 4 'cid = . 
TgIephtme & Telegraph Ca tl, FCL*k", $3'2 F.28 ERSlc $3 a'- 5,':i ;*%.<,* r 





- - ,  

welfare benefii's" of f3w tang &r;t&rrra en%v & b%%e& $lp%$5 I , R  @%@H%&%%f@@ *@$ 
nonreprod~ciblt weco~emert-;c r*addN bh& exel%dz% $&$&A%$% s&s&ze? ~ ? l  kt%$ &%~$%:e 
price decreases and thereby mis-nttributa erne viCC'%%? $ih?%&r PITh-li W9p %@ ?%-%: 
entry rather than to the devel~pmcar of  itilrnrr larnprfi~as 4nE tk- ~&i2*&a nf 
redl~ictions in switched acregs ahg~gw, 

their unpublished "'sgt&>tt' gpp&r~f:~iiy g a ~ f i ~ ~ ~ ~ i u q ? g @  b",r r+?K . 1 ~  g-~~'i:-. Si?tt7,f ;--+Z 

- "  * recently released by J e w  A Eig~~~mtaei,  Gg@g$~ Pr- bci*?+%f;;rY $:i,i.': ' *.i,&~r :hi+: , ~ C ; ~ ~ L L ~ - I :  

. = daim to have made "'qmpk$g$ &fi&fp gm' m$e9 $an5 ~ y ~ , l ; q :  2~ ;;;r?-~;,jpr;~,sF -:i-*~;tvtt- - . 
r. .' welfare benefits- in New ~ I S Q &  I& 3 ~ x 2 , ;  2~ fi:%- &~~zi: sit i=-+i::$ r.i";;$a) ;.+ - : -r ,- >-rY :taii.hi:7 

zd . , service" and chjnl &j &ape fo~tfd L t ~ ~ ~ ~ $ > ~ Z ~ r j ] f ~  & g 3 @ ~ g ~ ~ ~ %  -- bv~q.tgp~;,;t $5'~ $ti<~$" *$-:2s :t -+$:yr:+L- 

tfie averzgc: €$3nsumcr &a 5&i5 a ~ * p ~ ? z ~ ~ $  f$&%'@$$&+ @$$ &::! ~&~.@"h ; i 27.6$." $ r,.b %.:;:. : :"i33i,$" 

". York and a 23-per~rkt $svi~g$ ;@ rt;~~~~_"'"~~,i:.$] a , ~ ~ ~ ~ c  t~fi:*-: $,r:v.i+L,f;* r ".- .;..?$'rsA><$ a . .;$ -.- 
''pr&ici that, &en: the BOC9 ~&&we S~&Q:% 2? I +~&%WA&J";~ ;F'- k+?rS:i- :cJ&;.*: i> . ::':-i;n. 

si@&ant deererne f ~ ~ & . 8 g . $ ~ ~ g ~  c t f f  wCi$r i j ~ + +  11.V,4<i; r i s:ir%-:,e%-,:- ++-?>< iir: ' : 

offering thew "emptriwI" r35s;&3, bfiis@~@s:. %~a~fl~wlit$i SF&&. $8;; la-  pi,$- ; 3:- 2;; i :.< - .;P- ef t.~,g w-. 

that they iaiGzed in %heir ~ g ~ q e ~ w  a~&ty&t&: &g?;g& g$w& e? +&ZA ,i.+~t~+~ps :q 5fy:.iL~e.~~ *<+: 

nor can aittrmative spet;fiixa;mtisa% kx ~ g ~ m m g + $ -  !$tp$&&gf+i'.g', ik ~iqp"?,: im,.npari .i:$-,+: Z L ~ Z ; ? ~  t ~ k  

provide no suurcefor rat;- $&$if %h& %-a$ ~ t q Q  fkt? $ b ~  "-,~%pg:s.i a: z a  ;TT*r;~ts.,g ! J < ~ - : I  \: gi+r - 

"'conclusion" is fomded f h is; fikc$y, Ro"swdedl, E&,!!P & i ~ :  a Q ~ ~ B s . ~  ,G  I: rvdr; c (, ~t ; r 9 .  F:'?G -c7 r ,zd -: 

"bifi harvesting"' study mgr;"6i&y t'i:'oklc:;!asd air%$ 5 * t g ~ 4 ~ 5 k &  ~%t..c r w %  ; ++3y,~ L7t zgF I 

- A  by Hausman and Sidak rzr. wfrkh dr s 255 a$&p int ;&r;?; k$&, $?)&? zss;;lui : : : j :  .P ;fira +: :+I$J?)? ..- I 



BGC tone  Distancc Etlrry Does Not Be~tefir Cot~surnct:~ 

description: "Each quarter, TNS Telecoms surveys roughly 30,000 consurnars as t c ~  ljrcrr 

&fecammmiica~ons expenditures. Of all the customers polled in its genera! survey. 

&pjrraxirnatefy 5.000 customers provide TTLTS Telecoms wlrh their actual long-distance 1.1 ti$."'" 

fn wing the TNS data, RLS inexplicably "eliminated households iwbh nlarc tharu rrtrc 

salephone fine and households that switched service providers during the billirrg cycle'' ffirt 

pr&v1de no justificarion or rationale for deliberately seloct~ng-out such custorncrs " 

'5. Simy A. kfsusrnan and 5. Gregory Sidak, "Do Long Distance Cnrr~ers I-'r~ce D~sc~r'rn-tttibac 
Aelnst &a Paor md the Less-Educated?," unpublished, Januoly 2002 ("Elaur;rt1:l1ii51di&~:, ite 

13: i%va~bkIe rrf  h ~ ; ~ ~ ~ a ~ e 1 ~ . s s m c o d s o l 3 / p a u e r s . c f m ? a b s t t  id=2963_$6J 

6. 8~a"k?~pt071fieusardiSidak eliminated households with more than onc long tlisrancc hill 
d&ng s bdSi-ng pen'ad, apparently msu1;2ing that this will "elirnlnate t~ousetlalds with ~ O P C  

$*mfi m e  t~geph~dfl~ line and households that switched service providers during thc biltlng 
~ycie,"' Efn~smawZaanardlSidak, at 6.  This ststement is not true, since (a> grultiyrlelinc 
b~a5&E& cat h hct laaye a single long distance bill - either because the S ~ C C J I I L ~  iiat: ?liet 

a@ PZf: ar all, or because the IXC combines calls for rbe several work~ng rclcptlorrs: nunlbeh 
ar+ ra 6,;ifigEc SiE.2. Afso, &ere ;ire many explanations for why a customer would Il*?~c more !"tx,ar3 
3 b Far exmqde, a customer would receive "multiple" long distance bill:; if t ~ c  p i i t d ~ : ~  
%me $at, less (L'fim i iII  caZIs on a I +  basis using the PIC'ed cxnier, and uses one ar TRO~C "ili;al 

z~e3~gnd" ( " ' l O L - X m  services for the rernahing calls. Even wherc both tI~c PIC'crl I Xf' 
3~x4 the ffZ1-~LXXX w g e  is billed throu& the local phone company, TNS ~vil8 ~ ~ o r r e z h c l ~ " ~ ~ ~  
~der~tr% Qb C\~SICI~~ET has having received rwo "separare" long dlstance b~l!s. 'Thus, n f  thc 
wrxfnrser use!; AY&T (far example) as the PIC but also uses 1010-320 (Telcctlnr USA), fh4r 
333 r3;ggtom~r record %ill show two separate bills, and thus would have been oxnltzr;d f ictxrt  

:be 'P"Iai~ssnm~Si&ak &Wet. In addirion, cbarackeristics ai customers wn th n "singlt: b~ 11'' rr r,ai+ 
ifiE&e" from Stale to state, rendering incorrect the comparisons of these unique sub-gr*oujrs 
across s~vettaf, states, It is also unclear as to how Hausmm/Sidak teatcd so-c;tlled ''cl.$cti,ticjld 
&tSlfe&* c&srarneE, few-volume users who do not receive a Iang distance bill c v e ~  mortih, t~tnt 
o g ~  hlfle$ mre aveq  2-3 mantfis or when t he i r  accumulated bill reaches a "tirresha?d'"~vt.I, 
e.q,, whichever comes first, Dependbig upon whether a particular customca tjafrpcnr~t tr-j 
&e brllcd Yxn a p a t i ~ u t x  month, some of these customers will have no long distancr bill irl %fits: 

m% &:z~ while t>&ers- will have a bill that reflects several months' usage. PJausrr~ast'$~rJak 
leuntinuad i 



- - . . users who are aka mare awaxe t:?; iAc .i;aae'~i.% pa~lrs~ ~xrza-$r~ z:-G 3'1 :-iid-~. -ttc.q: . :xd ',. : - 

systematic upward bias ?,an the ~ ~ t $ f i ~ ~ l ; f  &fgr-&gc gT1GC6 

the fmt trvo states in whrcfa BCK5 hait $g~g%b=g$@ %;crm~ ~f t ~.:.'i-..-~++ , A-L% jj?;$-,% *+*.i-ri:. :i?t5.4 ';glnk; 



ROC Lone Distance Entql Does Not Berlefii Ccrnsrrr~~crx 

~especeiveky~ serves or~ly to dlstort local usage patterns, which are he:ivilp ~nRzli.ticed !Y:~ ti 

state-specific atrrihutes as geography, number of  LATAs, and the rc2nfions hip bcti.r.~:q:rr 

crrston~ers' communities of interest md thelr local calling area:;. 

The 7 3 5  Telecoms "bill harvesting7' survey is also a source of the type crt' ct,\ta ~lt,at +, i-?tf!ii 

be used ta draw comparisons behveen "Section 271 states" ml thoso in tvlktch BCSC 'ltrng 

dL%tmce entry is still barred. AT&.T subscribes to the TNS Teiecoms data, and rrt my raijrieh," 

prepared wmrnary results in the same format and for the same two time peri~rls 3% b\t$i i  

se'tected by HLS for the four states whose results are providcd hy IlLS as well as fur. *;e~;..ri;l 

ather nnon-271 states in which the ayerage long distance bill decreased by z:orrstclt*~-trittl r r t c j r i s  

&an in &her Mew York or Texas. These results are reproduced 11.1 Tables 1 m i 1  I! kttt:lrart 

For tile sake of comparison (and because we were not able to replicate the precrsc i. t l,S 

S U ~ P E ~ ~  data either because they had obtained i t  from a source other thnn TMS Tcler:irrt~<~ 

m&ar becaase they may have processed the individual billing data d~f'fercnrly"), t itha 

3. (,..continued) 
biEis?;ior either in terns of natal consumption or the mix of peiLk and off-peak caIlt~.rg. Fqetv 

mlfimg plans that either eliminate pealdoff-peak price distinctions or that modify 1tl;zr: pc;tkj~it f~ 
p a k  price rcfmtioraships, or the introduction of "block-of-time" plans, could nrarcrlally irf\rjir;lt 

cdEn-g vcrl~lmes. Far example, under a block-of-time plan (e.g., SBC's 300 aiinurcil f i ~ r  3 t ti 
Q E F " ~ ~ ) ~  a customer who might ordinarily use only 200 minutes would view the adrlrtrtwaet 
4W minates as "fke," aad might well increase total usage considerably tn the extant bhar ~1i:h 

inmes-ase docs not resldt in a higher total bill. Holding calling voiunies constant aver the 
WJQ time pml& used in the HLS "analysis" ignores this ~rnportmt effkct. 

8. The TNS TeEecozm Bill Harvesting ckta contains virtually all information frnna 
catamar l.iilbis afong with both "state weights" and "national weights." Due to the Iracrali:; 
bm&ee$s of carriers, types of calling plans, etc., the resulting database is exrrcrxtcly cct~x:plr r 
fhe row sf the data must make many decisions about what records to include or exclude, thcb 

(cor~ltckrm..! ,I 



BOC Lone Distance Entw Does Nor Beneclfi: C~rzs z~~vr~r .~  

requested that AT&T provide results for the four states used by HLS !using tbe same 

methodology as was used for the four additional states, except that for each stare, 1 asked that 

II1i7t ~fafe*s usage characteristics be utilized instead of the New York smd Tesas usage Ict-cis 

xhat FILS had incorrectly used for their "control" state calculations. 

Whea the results for the two HLS "control states" (Pennsylvania ailcl Caiiforraia) nre 

rccalcuistted using the usage characteristics of those states rather than those sf  Ncw Yo& for 

Pennsylvania and Texas for California, the price decreases in the two MLS "control stozcs'' 

turn out to have been significantly Iarger than those reported by the authors - ;I tfi.S2%L 

decrease for Pennsylvania rather than the 1.89% calculated by I-ILS brased upon hrov )ivk 

usape chaTacteristics, and an 11.93% decrease for California rather th,an the 0.77Pi: int:rriist* 

that HLS had calculated using Texas usage levels: 

8, (,.-continued) 
appropriate weights to use, etc. Because it is unclear whether in fact thc TNS data was the 
dssa s o m c  a~zd, in any event, none of the details as to how the data was ~rocesscd 3rd 
utilized are documented in the Hausman/Sidak paper, there is no way to dctenninc whct'ncr 
the data was used correctly and consistently. 

ECONOMICS AND 
TECHNOLOGY. I N C  



BOC Lorre Disfance Enrv Does IVOI Bcncfir CU~K.YUFPW~,Y 

-- h . d >  --- --L%x%$---s- 

Table 9 1 
Savings on interhala Bills for the Aareragc~ Csrstornsr 

New Yoek and Pennsvjwania 



ROC Lane /Tistance Etlrry Docs Not Benefit Constm;crs 

Nares to fabiss 1 and 2: To attempt to match HLS methodology, only households with one 
Lotj~ Distance Bill were inci~~ded in the  sample. Thri?shold billed households (i.e., 
x:trn~ume% hill& only once every "x" months or when a certain spending level is reached) 
were afscr excluded. Average Minutes and Price was calculated for interLATA domestic 
diaf-1 calls only: international calls were excluded. Minutes without associated charges (1.e.. 
such as calls made with "block-of-time" plans) were included in average prlce per minute 
cat~jiatjons since the corresponding charges are reflected in the monthly recurring charges 
[MRC). Xaurce: TNS Telecoms ReQuest Bill Harvesting Study. National Weight used, ( T N S  
advises use of national weights when two or more states are being compared.) 

"The specific choice of "control states" and the two time periods was entirely arbitrary. 

Wrcat~st. we do not Imow exactly what data sources were used or whether aftemate "control 

szaxcs9' or alternate time periods were examined, there is no basis to ~~onclude that the 

particular crrrl't'relp nno-random selections of Pennsylvania and California that were made by 

I.fl,S am in my way representative of actual conditions. During the 3H99 through 2WOO rime 

fr'xmc, of thc 48 jurisdictioris (47 states plus the District of Columbia) in which Bell operating 

cau~panies provide local telephone service, 46 had not as of rhar time frame received Section 

271 au~llority. Thus, HLS had a wide range of choices for their "control states." Had they 

snlusctcd different "control" states, their "comparisons7' might well have yielded dramatically 

different results. For example, if Florida, Wisconsin, Missouri or K.entucky were used instead 

of Perulsylvar~ia and California as the "control states" for New York and Texas, then rather 

L ~ I D  ixzdicatirlg "consumer-welfare benefits" of BOC entry, one would instead conclude 

prdt;i~.@iy the nppmite - that BOC entry had harmed consumers - since the price decreases 

6 &ai;l: rtan-27'1 states was significantly greater than for either New York or Texas. 

-v ECONOMiCS AND 
# TECHNOLOGY, i ~ c ,  



BOC Lone Disrance Enrry Does Not Rencfir Can.~ltnrcl:v 

i{ 
Savings on InterUTA Bilk for the Average Custamer I! 



BOC Lonu L)isrmrce Enrr? Does Nor B~nclfit C~nsim?ers 

f;mrrt xrry zilspectiun of the R J S  bill harvesting data for all states that was provided to me 

$p h'%BT, i t  1s clear that there is errormous variation from state-to-state in the percentage and 

sbzslurc Jallar change in average rate per mimite between the 2H99 and 2H00 rate periods. 

Ijb&t: arc a !lumber af reasons why this variation is present, reasons that hase nothing to do 

W M ~  TJOC etstry UT lack thereof. One particularly important source: of difference results frcm 

!hi;. rinrir~g of uccess charge reductions in each state. Far example, California intrastate access 

shatgcs were subject eo substantla1 decreases as a result of two CPUC rate rebalancing 

6Sect~;touls B-rat look efrect i n  1995 and 1998, respe~tively.~ The corresponding decrease in 

Taqas access cizmges did not occur until the 1999-2000 time frame, following an act of the 

T"c,17~t;, Bagisl;~t'trr~ requiring the reductions and flow-through in retail intrastaie long distance 

t%tcs,lb OJI August 9, 1999, the Texas PUC voted (in Dockets 18515 and 185161 to reduce 

itstnr@te sccncss, charges for all ILECs by a weighted average of approximately $0.05 per 

r ~ ~ i t t ~ a r  Iboth oi~ds). AS shown on Figure 2, fbr the first nine months of 1999. the combined 

$t11i!kftve5t~?m Bctl arlgmatirrg and terminating switched access rate was I 1.89 cents. 

Fa.12lct*~iing scvem1 reductiwns, by July of 2000, the beginning of the "post-entry" 2H00 period 

fi~e%nrcd in lhc Hk-S study, those rates had dropped to 5.66 cents. Verizon's rates over hat  

awte period wcnt fram 1272 cents down to 3.25 cents." 

-~.r~*-W-- 

9. C&jrfimra. PUC, I,S7-11-033, ADenutive Replcarory Franieworksjor Local Exchange 
<,"r$r*~ier~~~ Is&plementntian and Rate Design phase, Decision (D.)94-09-065, 56 CPUC 2d 11 7 
$tgc$&); Rar; J3ac[fic Bell, A-97-03-004, D.98.07-033, 187 PUlR 4th 120 (1998). 

ill. Texas Sen, Bill 560 (1999). 

1 4 ,  Texas Pribljc Utilities Commission, Report on Switched Access Charges, December 29, 
Z!fRKl, af:h;iptr?r 1 ,  "Reccnt Changes in Access Charges." 

ECONOMICS AND 
$ TECHNOLOGY, IN@. 



B8C Lone Distance Emtry 130~s Nor I Y I E I T C I ~ ~ I  C:c~n;~nsnrr's'.s 

Soa~dihwcster~n Bd!'s Recent Access Rate1 afldutoii~ns 
((Composite Originating and Tcrn~inlrtilzg Charges; P;aclu~dtsi ?'rampart E t t ~ l ~ f k t t  

Docket PU EU 

Rcdvrtion 

12/98 I t 9 9  9 / 89 7 1QB 

---  
Cc~mpsilc flocket 

Access 
Charges 

Figure 2. Rment =ductions in Texas intrastate switched acccss charges. $m'ctr: 'hxfl'l 
Utilities Commission, Repon on Swirched Access Ciiarger. Decmi~iL%r 29. Z(#), 

Chapter 1, "Rcccnt Chaogcs in Access Charges-" 



fJi3C Lartp Disrance Kt;rttr?, Does No; BencJit Const~mers 

L - z  

5 i:wc n :SL%S& C ~ ~ B I ~ ~ C D D I C  ~itf?3tion lr i  access charge rate level, and hence retail toll rate 

473,$-i.;, t;rz?!lir sx~ , t~ :  ti's Slate For cxarnple, according to HLS' Table 4, peak period rates in 

T E Y , ~ ~  kBt~w,x~igtI f~nta f8.3 cents to 13.4 cents between 2M99 and 2H00. But that same table 

&~JSL$ 5~84:~:61~24 tftitt peak t"irtes in California started ozct in 2H99 at only 14.9 cents, dropping to 

1" &g~bas a ye*% fatcr- Qbviously. Texas had much further to go than California, so it's 

h-m&% 5 - l e ~ ~ ~ f i I i Y ~ x s E * ,  F Z I R X  the pcxcetrtage and dollar reductions were greater. Yet another factor 

, z b R ,  tire average iintcr1,ATA rate i s  the relative mix of intraLATA vs. interLATA and 

gp$Ij%#k%$~ .sj i : ~ l e r ~ t a l ~  ~i.rZLtr~g. Thc size of the local calling areas, and the number and 

w+xg$qi$+ dfrd kf"tA~ 1:; 3 1 ~ ~ 1  i d  key factor. New York has much larger local calling areas than 

YX~r~m'g"~~~efi;4, 1~/1cre;~,, cnflirlg to northern New Jersey, which represents a substantial portion 

nfiitsi, New Yurk Ciiy metrrsp~lir~m area, is interstate irlterLATA. Texas has large flat-rate 

2k~4 i ; .~ f l f r fg  itR%B crsu'ering, in each case, entire rnetaopolitan areas. By contrast, California, 

%"bbgnc 1~9ettr+]zi5iitfkll a r a S  arc Far more expansive than those in Texas, l~rnits flat-rate local 

~&$ri.";$ ill ;t t2.mile bald+ All of rhesc factors have a material irnpact upon price level and 

%$I$* G ~ ~ W C  of 1 9 ~ 3 ~  ehiing~s, yet MLS did nrrt co?~trol jbr sten a singlr one of them in tlzezr 

' - Q Z ~ , ; I ~ ~ ~ !  " 

A, )i O~cv-fr ptcviuusly naxcd, while the reductions in access charges at both the interstate 

,grb.i kralmag@e' ?creL% Irgvp: bt-en and continue to be the largest single factor in driving down 

&r&g & ) : ? r f ~ ~ x :  priucs., there is no "access charge" explanatory variable in the HLS model. The 

B ~ I $ ~ $ ~ % P B  O$ t i t l~  erSXia1;1Tly il~iparrant variable renders all other model results entirely spurious. 

ECONOMiCS AND - TECHNOLOGY, INC. 



BOC Lone Dzsta~lce Ently Does ,Fl'or d'rarejir ibr :c: intcw 

Indeed, whereas in the "discrimination" model thc autt~ors adrzlit tr; 37% fiti OC X *t"r.," ~ $ 1  :Si.rt: 

"consumer-welfkre benefits" model they do r;ot even disclose xihe R\at ;ill, 1;it9yAt:il$ I ~ , J :  17  

is probably even lower than 1.4%! 

For example, the roughly 3-cent drop in the average pricc of ln~rg  ~ \ ~ S I E ~ T ~ E C :  t : ~ t i t t : g  1i'r 

Texas between 1999 and 2000 that HLS report and that they seek to ascrihc n+ Sb%f'"-+ ;a;irry 

into the long distance market is entirely attriburahle to an avcrilge clecrcnse of  ~116;15t1_15~ w r 4 ' s i  

than 3 cents in intrastate and interstate access charges that. occurred In Tt:\i,.rs 111 ttrnr >i;rntiz 

time frame.I3 

HLS's choice of time periods - which ended as of the sci;ond hall' o f  28C)O . t,% 

particularly noteworthy in light of the fact that, in Febnrary 21181 - inrirrt+dlrrrall~ h,!&at,~m:: :4+* 

13. SW-BT's access charges decreased by approximately $0.035 per rninuir; Yar~r~tn 
(GTE) by about $0.096 (terminating by $0.067). From 2B99 to 21100, inlersttitc %wktixtc:!~n:tl 
access charges dropped by about $0.01, for a weighted average dclrcreasc (fsu tnirTsta{c sstillx 
originated on SWBT phones) of approximately $0.03 1 per minute, I-flS iden~ify ~rai~r,a:,:*: 

savings per Texas customer at $3.04 with average usage of 97 minutes, rcpre~cnt~rzg as.i 
average price decrease per minute of $0.03 13, alrnost e;mcf(v tbrc sanri. as rlrc i ig~r4~rl1e itt 

access charges. Hence, essentially all of the pricc decrease that authors ascnbe tti "'T$cdt' 
entry" in Texas is entirely attributable to reduced access charges, which (ha 1.1~fhlijr'Y' chc1-iir.v~? 
acludepi-om their model and causality ana[vsis. With respect to the "corarrot"' stat$! frtr 'S'lr?.xa,, 

- California - the authors identify virtually no pricc change for California 1jetzsrt"r;~ 21 DdJ 
and 2H00 (the total LD bill is shown as decreases by $0.098 far thc same 97 nrrnW7; of 
usage, or about $8.001 per minute. California i nps ia te  access charges were rcduccd rrr I v g i $  
and again in 1998, but d.uring the 2M99-2H00 period remained essentiaIly unc'rrartgctl, and 
intrstate access charges decreases by about $0.01, for a weighted average ~!if~r&ai;k PI df t t tb f : i i  

$0.004. 



PCK" f,cwtc. Disacr~irt~ Etrrry Ones Be?lcj?r C'ortsum2r.s 

5xd c;? ::llJIZ,T *ifij& pen&'' - SBC increased its Texas long distance rates by between 1 

,%*? 2 %;en;; A I H I ~ X ~ ~ :  - crasing nearly llrrlf of the acccss charge driven ratc decreases that had 

&trr%@e4 zf t  4 % ~  $:+tc%iotis By Iiilnitlng their "study" to 1999 and 2000, HLS conven- 

uixd3+ &:bi"' DPI~  !ha$ IBF~E: rith ~~tcrense that SRC had put through following its long distance 

tTwv~, Iks2 25f L$ atady alsu onnvenicnlly omits any rnentiorl of the increases in local races rhat 

i'n;~xgFe+Z 261 Taxss Prnm SBC swt-tcd scllmg long distance service. For example, Southwestern 

$+e11 ;,~~~%prsei_.6 mi~rld?dy races h r  ~ O P U ~ E L P .  fcztures like Caller ID from $4.95 ro S7.00 betrveen 

9%tz%&aii4% $, 24Milt. a r t 1  3nnrarirjt t ,  -?C)Id2.'5 During that sarnc period, SBC's Texas rates for Call 

$?~-~fuq~*g$ii$~, apiaf '4 hr~elway Caliirrg %$rent from $7.10 each to 55.00 each. and SBC increased 

t%k drrakcw ~~%~~t~tarritc 17116: from $0.30 to 51.25.'" 

$ 2  -%b4- $$dl m.rxnfi43, ,-;r.ntc;*rt;latc rate: crrrrent subscribers unaffected; PUC approval not 
F .n &L&%$~' $$ g $ W f j $  sSf~f"-~t*?l&~~~C2ht~ February 2. 2001: 

$k%t$l+f+~brcr.:i Ihll ;sillricjunced it was mising the interstate rate on its flagship plan from 9 
ZtTr""; 45a?XS?lP to ' f f l  c e ~ ~ t s  a minute far ncw customers seven months after entering the 
F*~j:+$s%%~%w ~7%4&eE in Texas. Culnront subscribers will see no change in their domestic 
" +- .,, ,t caibryy st~argg~, xlrrd S h w n  Rmms~y, a San Antonio-based spokeswoman for 
Id;r:eili$&ws'.cf~r~x Ibdf, rr unit: of $BE Conzmunications. 

-5;;?:q%ey +le!~~Jfd  thg Increase, which doesn't require approval by thc state's Public 
:'b,r~%a",- l gr~ai1i4sbpn, by ssying the plan is superior to many offered by the major long- 
d.>%&z$g ket";Jias "We bear the. pants off of them," she said. "We've got great rates any 
wai; ya.t:t $$XG(;C 01 d3ce 11*" Asked if' the higher rate reflects a need to boost profits, she 
,,*,J "'Rae't'e h e n  rn the rnarker about eight months now. We've learned a lot and made 
st ~ ~ h + & - g ~  -bzf ckitr~grs tkiikf reflect what we've secn. And we've changed our plan 
Sg~;~t&bfigFp 'i 

1 ":~&R$-il"~u;lt; bcxterali Excstlrmgc 'Tariff+ Sec. 10, Sheet 9, Revision 3, Eff. August 26, 
4 F&,, 8 .pdr&+c>$  Y, ER -1airuwy f 7, 2002. 
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BOC Lone Disrunce E n i ~  Dves h'nt Bctzt-tit t>7~r~~mir??.: i  

HausmanKeonardlSidak provide no credibie suppan for the parpc~r:cc! '"~fln";ltir~;,,'$~~b-~'-~'-~'?k dfr 

benefits" they seek to ascribe to BOC entry into the in-region in3\r~LX r,-\ h n g  tBlt.tai:, t: 

market in New York and Texas. The "econornertie modci" nn~it'fed ~c~ct .ss ~ i i a ~ e 9 ;  r,irrr 

single most important explanatory variable affecting the p ~ c t .  or Pc!~ig r i isr i i i~ i=~ sepizht: - '8. 

well as other potential sources of differences in individwal srarc pvlctng s:iJ t:cagt: ai~fit'"iliit+et 

Their selection of "control states" against which to "'compare:" outc0mr:s kr bic\w 3 ztrR - i~\z!  

Texas was arbitrary and entirely results-driven, inasmuch as riec~dcdly trjrElt,$rtg$ *:onli i?i+tr4*i-i- 

regarding consumer-welfare benefits would have been alstat~l hiid f 11-5 1\-sleciccf i:lrrrr,i;b. 
. % 

Wisconsin, Missouri or Kentucky - or possibly athers ---. as rhcir "co~~-nxirP %t:tkes 

Calculations of rate changes for the "control stales" rhat Evert: svlcctt:d by thc : ~ ~ t ~ h t > ~ - c =  

Pennsylvania and California - incorrectly wilt ized New Y ork arrd 'l'e~3:~ USitit~: ~tl~br8t;ii:,r! *it1 1 "* 

rather than usage attributes for the "controI stttates'~th~msclvr~. Ncr sntxn:eg M crc pi.c>i;ti-~i'd B Z ~ E  

the data upon which the HLS 'kmcpdd"wwas based, and cuslomcirs. wtth ntcw ~kit'ili itfxi7 

telephone line or who changed long distmce cumpanics during thlr bkf iirrg zxtotrnt~ \r-.cd 1 '~ :  ? it7: 

smple -were inexplicably - and improperly - eliminated from the. .tlrlinltlc dirt;% 1 t :*@ m%f 

clear whether the HLS dataset includes or excludes international usage:, s\ns rs Qtirri'~ ;rfik 

indication as to how the monmy fee was handled if the particular cahlg  plan Lap :iv ki:~,:?i fir<" 

customer subscribed also included discounted international callirag. 

There is simply no valid sciendtk basis for FILS'S anemp: to oscrjbe rha twrurs tarry 

distance rates that existed in 2000 vs, 1999 to EjOC long distancs ci~tv, a d  t h c ~  c~:tr~~-i_lb'ilt"r:tj 



gig- .i-2$-u,L:"-t~ d L g ; i &  g r&e@p 4:; dcvr,lrd 6f" credihilit~ ,md fails entirely to detnonstrate that 





Gq p&-grf;~$~g $t=8ltir@r: ltks t:alIc.r ii) Name &: Number from $6,50 to $9.50 
I?~.U~ -+ ;2&ei*dii - $+gz, 1, 2bfOf~ anrf Jarr I ,  20If2. During that same period, SBC's 
3 vx, - r .$,A _+ tkld.i *-; a- (, 3 *fxp @ 4"‘‘- ,*ti% f~onvwdirrg and Three-way C.alling went from $2.1 0 

z;$;r~ %*$ S t ~ f i  c+ighc gad SBC i~lcreased i t s  local directory assistance rate 
&-+2si $ i s  $8-25, 

a 3 , +spp~+ t* i . *n t*2 ik8~>  gccuract. of the rcsults that Hausman et a1 report. 
,: ; 3iS'ir zdir;iree i;+ rr;\tr*~111ticcI fbizr "Billing data" that the authors claim to have 

.W!$&. tk;ir,#g~rg fhi:tr ccrt~clusia~l. 
Ykr, SWYTF I ~ P M  ifself i r r ~ ~  11t7t hecn pravidccl , 
la~"~pkr%g%%i~ $ragm;ikt.iie;zf test re-cisurts, such ns t.htc ''coefficient of determination" 
%kt$% rsrdiccsaes iflie k~vcratJ explanatmy power of the IJaus~laan analysis, has 
~ M T  lvnx~ltki*.d. IT\ a2nthcr Flausrnan study of long distance pricing that 
ivv%% p%~&rr%:\~d il'i Santkary, 221e V R ~ L ~ C  for this statistic is given as 1.4% -- 
WR&I E $ I ~ @ I ~  %ha1 ;flixliy %5+ t'ij~)'~;'~nf of fhe varirstian in thc dependent 
kj3'~"~i ikl f  a+r ahat nxodat i s  rr~te-:lrlttified. Since no conacsponding value was 
as+#,, ,:,+n s e k d  arx tha prosafrt tituiiy iit ill!, one can reasonably lisszrme that it is 

v9qz'4 Ek%%%$?? fftl$&$ 1 &"53,t! 

. - - dF& :~PJQ~~.S~IT* ilfke%f4kj&'a111 ' ' ~ ~ F I I I ~ I I B ~ c ~  k o ~ s e l ~ ~ j d s  with more than one 
fe#sgJt~itsr@ fitrc ti#~<f f.uttsc:hoIds ihet switched serviec providers during ttre 
k f i r $ ~ g  ryzkc"' hul ~ ' J T D V S ~  r ~ b  justifi~ation Or rati~nale for. deliberately 
saiwsPn$pein srrr tr t:ttt;f rsrwrs, Gustarners who switch carriers or who have 
VIVG~ y&nrtr Iinw may Ere nhtrvc-overage uscrs who are also rnore aware of 
5hc kltF%~S1% pPtk:'tYtg :r,lptj~!tl~. i~kd are Pile most likely to have been on a 
dnsd;+*;ir&t p%l:\ri% f D b~:ijii'~ wi tk. 

4 P a p f i e  t.s $so k ~ i l f 4  wernrific brxuit; tirr IZtiusmm's attempt to ascribe the lower long 

i l ~ e  %tie!$ hgtxtlc3red the real cmusc of rhc Iolc~er rates - lower access 
c%~)$rg&%, 

A , i. -Ih t%~%i\sfti' i:f"it~E@~ 01' Zin~s frame and 'kcurrtrol" states was not 
?%@ta%gi~xaliva i x ~ d  pmdtxccd 11igl11y selective and distorted results. 

,k ~!VP a:l;ciu$iitrrt ~tfvertitin #nore price-sonsitivc customers from the sample 
b&d RSS ha8fsX a d  i~~ktaduc~d a hias in tile data that tended to exaggerate 
:k i % l ~ $ a d t g ~ ~ .  ~Eiffrc~rtces bstwc~n 1999 and 2000. 
BSae ;gxts,X~tr$ rj3lwri:prcsent the chmge in local rsltcs between 1999 and 2000 
@"i$j-it~tv~~tkieqit\y unlitling c e ~ a i n  rates that were increased by the BQCs 
ds~rtakt 31:rit ki:~ate pgriod. 
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. . 
t %; !w4:s?f 5 4 '  ~3 1k;'l' I * c K ~  'r). thr: 3i1Lit~i~CF letter addressed to Dorothy Attwood and David 

+y+-i;;+c~v ,wi f ~~~;+8~t-k'~*41+-r,:r1:~j t l r  uil addrrssecs today. I'lense direct any q uestior~s to the 
'- t.$vitn,.. '""+=T~ , ,I ;_'"A g5; ;-,* 

I1cspi;elSvlly submitted, 

Joan Marsh 






















































































































































































































































































































































































































































































































































































































































